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INTRODUCTION 
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If you want something said, ask a man; if you want something done,  

ask a woman…. 

…..Margaret Thatcher1 

 

 

1.1 STATEMENT OF THE PROBLEM: 

 

Women have always been an integral part of the human civilization.  They are 

bestowed with inimitable power of nativity.  They were fashioned to be 

mothers and bear children.  Yet, the multihued half of mankind enjoyed 

unequal and secondary position throughout the history of India as well as in 

many other parts of the world. 

 

Traditions, scriptures and law determine that women must always be reliant on 

men.  The ancient Indian legalist, Manu declared and proclaimed that “In 

childhood, a female must be subject to her father; in youth to her husband and 

when the Lord is dead to her sons; a woman can and must not be 

independent”.2 

 

In general, women are subordinate to man and are distrusted.  They were 

considered by some men as fickle, quarrelsome and untruthful and therefore 

there was a need to control them because if they were left uncontrolled then 

they could take the entire universe in her  stride. 

As rightly pointed out by Swami Vivekananda, “The best thermometer to the 

progress of a nation is its treatment towards its women.  There is no chance for 

the welfare of the world unless the condition of women is improved”3 

 

 
1 Margaret Thatcher, Margaret Thatcher Quotes, Brainy Quotes (Jun.13, 2018) 

https://www.brainyquote.com/quotes/margaret_thatcher_127088   
2 Fatima da Silva Gracias,  Sacred books xvi:327,  Kaleidoscope of Women in Goa, 1510-19 (1996 ) 
3 Sohini Jana, Gender Roles & Status of Women in Indian Society (Jan 26, 2017) 

https://www.poverties.org/blog/status-of-women-in-india 
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It has been a well-known fact that woman has suffered injustice from eons, and 

that has given her immeasurable patience and unbounded perseverance. Thus, 

perfect womanhood in all respects means and implies perfect independence. 

 

Women have been regarded as an exploited class of society right from the 

existence of human mankind.  They have been subjugated and suppressed by 

their family as well as by the relatives in different forms, yet they have 

struggled for their survival and still continue to struggle against such atrocities 

from time to time.  

 

The Indian Constitution recognizes women as citizens of the country, strive to 

uphold their rights and bestow upon them the right of equality in various forms 

but how far the constitutional values and the goals have been upheld in the 

existing circumstances, only the time that can tell. 

 

If facts and figures are to be relied upon, it is significant to note that in the year 

2015, 4% of the total crimes reported were the crimes that were categorized as 

‘crime against women’.  Among the crime against women 'Cruelty by Husband 

and relatives' has the highest share (35%) followed by 'Assault on women with 

intent to outrage her modesty' (25%). 

 

Again, in the year 2015, 67 % of the investigated cases of crime against women 

were disposed of by the police.  There were 2.3% of cases of crime against 

women that were convicted, out of all the cases of crime against women taken 

up by the Courts in the year 2015.   According to Census 2011, 2.4% of the 

total male population was disabled while the same among the female 

population was 2.01%.4 

 

 
4  Rashmi Umesh Arora, Gender inequality, economic development, and globalization: a state level 

analysis of India, 46 (1) The Journal of Developing Areas,147, 164 (Spring 2012) 
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The tiny state of Goa, having been ruled by the Portuguese for nearly over 450 

years, stands tall amongst the other states of India when it relates to its 

interesting culture which is an amalgamation of the East and the West, with the 

latter getting more dominance in this coastal state.   

 

1.1.1. VIOLENCE AGAINST WOMEN: 

 

Goa is the twelfth state with regard to the rate of crime against women 

according to the report compiled by the National Crime Record Bureau 

(1995).5A Bureau which annually compiles the incidence of crime on the bases 

of statistics submitted by the Police stations of the state 

 

The average rate of crimes against women in this small state of Goa is 11.3, 

while the national average shows a rate of 11.6.  Domestic violence is not 

uncommon in Goa6, Likewise, 18% of married women have experienced 

beatings or physical mistreatment since the age of 15 years and these women 

have been beaten or physically abused by their husbands or relatives of their 

husbands.  Furthermore, there are approximately 2894 cases of crimes against 

women that have been reported in Goa before the Goa state Commission for 

women since 1997.7 

 

The women’s organization in Goa have also handled various cases, not all of 

which the formal state redressal agencies. There are still cases which do not 

enter the violence register and gets dismissed as one of the by-the way 

incidence like human trafficking through adoption, cybercrimes and bonded 

labour system. 

 

 
5  National Crime Records Bureau, http://ncrb.gov.in/index.htm  (May 21, 2017) 
6 This information is as per the National Family Health Survey - 3 (2015-2016).   
7 Chandan Mukherjee, Preet Rustagi& N. Krishnaji, Crimes against Women in India: Analysis of 

Official Statistics 36(43) Economic and Political Weekly, 4070, 4080 (Oct. 27 - Nov. 2, 2001) 
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Having a soaring state of affairs and the very best of infrastructure in every 

field, there is a dark side of this tropical paradise where violence stalks the 

women in every way of life.  The women here are unsafe and still fear going 

out at night alone at some of the vulnerable or isolated destinations.  The 

researcher has through this research study tried to project the status of women 

in the state of Goa with regards to sexual offences.  The sexual offences are 

manifold.  All the sexual offences are not a subject matter of this research.  The 

pertinent sexual offences that have been thoroughly investigated in this 

research are two-fold namely,  

 

(a)  Rape 

(b) Sexual assault 

 

After having briefly summarized the concept of violence which has plagued the 

women of Goa.  The important sexual offences that are an integral part of this 

research study have been mentioned hereinunder: 

 

1.1.2 THE CONCEPT OF SEXUAL OFFENCES: 

 

India does not have a actual law that specifically deals with the definition of 

sexual offences. Thus, it becomes mandatory to refer to the legislations of the 

other countries which have similarly enacted legislations in this regard. 

Therefore, as per the definition given by the U.K. Sexual Offences Act 2003, 

which deals with the concept of sexual offences, ways to prevent them and 

protecting the children from harm cause by sexual and other connected Acts8. 

Under the Act, a sexual offence is defined as a sexual activity that a person has 

not consented to, and it can refer to a broad range of sexual behavior that make 

the victim feel uncomfortable, frightened or threatened. Sexual offences can 

include a wide range of offences ranging from rape, incest, indecent offence, 

child sexual offence to infant sexual molestation.  

 
8  Sexual Offences Act 2003, (2003 C. 42) 

https://www.legislation.gov.uk/ukpga/2003/42/pdfs/ukpga_20030042_en.pdf  (Jan. 12, 2019) 
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The definition of ‘sexual offences’ varies from country to country.  For 

instance, if the definition of sexual offences pertains to the children in UK, in 

Ireland it is applicable to sexual exploitation and sexual abuse of children, 

sexual grooming as well as child pornography and here sexual act means an act 

that consists of sexual intercourse or buggery or an act which if committed 

without consent would constitute sexual assault.9 

 

If we compare and analyze both these definitions we can observe that, the 

concept of consent is mandatory and an act done without consent constitutes 

sexual act or sexual offence.  Thus, the components of these definitions are the 

same but have been defined under different names. 

 

Sexual offending therefore refers to a broad range of sexual behaviors’ by 

another person that make a person feel uncomfortable, frightened and 

threatened. It is to be noted here that such acts do not always include physical 

harm or injury. 

 

It is pertinent to note here that sexual offence is a wide term and an exhaustive 

concept difficult to limit it within confines and it  may also include any or all of 

the following: 

(i) Unwanted touching, fondling, kissing or grabbing; 

(ii) Something that is being made to look at, or pose for, pornographic 

photos; 

(iii) Rape; 

(iv) Incest and inter-familial child sexual offence; 

(v) Strangling or stalking in combination with the above; 

 
9  Criminal Law (Sexual Offences) Act 2017, § 20 (Eng.) 
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(vi) Digital, photographic and/or social media exposure of any of the 

above. 

These acts may also in the long run lead to a broader pattern of physical and/or 

sexual violence. Evidence shows that a perpetrator committing sexual offence 

within a family stands at a high risk of doing future harm to that victim. 

 

After having analyzed the concept of sexual offences, it is also pertinent to note 

the varying consequences of such acts on the public in general and on the 

victims in particular. 

1.1.3 CONSEQUENCES OF SEXUAL OFFENCES 

Sexual offences are not new to the Indian system.  They existed in the past, 

they continue to exist in the present and if not controlled on time they may lead 

to serious consequences for the future.  They can have a long-lasting effect on 

the victims/survivors, their families in particular and the community in general. 

Any form of a sexual offence is of a severe nature and everyone is entitled to 

protection under the law in force. Sexual offenders choose to commit these 

crimes; and they alone are responsible for their actions. No fraction of blame or 

responsibility lies with the victim. 

 

The offenders come from all walks of life. They can subject adults, young 

people and/or children to sexual crimes regardless of whether the victim is an 

intimate partner, a family member, a workmate or friend, an acquaintance, a 

stranger or anyone else.  Offending may be ongoing, occasional or a single 

incident, and it may happen more frequently than many people may  realize. 

 

There are several legislations that have been enacted  from time to time  

especially for the women who are victims of such violence.  The analysis of 

such enactments have been undertaken hereinbelow 

 



Page | 7 
 

1.1.4 SEVERAL ENACTMENTS FOR THE PROTECTION OF 

WOMEN 

There are several laws that the Parliament has enacted from time to time to 

protect the weaker sex, like Sexual Harassment of Women at Workplace 

(Prevention, Prohibition and Redressal) Act, 201310  which is a legislative act 

in India that seeks to protect women from sexual harassment at their place 

of work, The Criminal Law (Amendment) Act, 2013 (Nirbhaya Act)11 an 

Indian legislation  which provides for amendment of the specific provisions of 

the Indian Penal Code,186012 and Indian Evidence Act, 

187213and Code of Criminal Procedure, 197314 on laws relating to sexual 

offences, the Criminal Law (Amendment) Act 201815  that provides for 

stringent punishment   for rape of a child  which is death sentence as the 

maximum punishment and the recently proposed  Criminal law (Amendment) 

Bill  201916 which again amends  provisions of IPC, IEA and Cr.PC  to provide 

for gender neutrality for a number of penal sections. 

 

In addition, there are many other civil laws such as the Domestic Violence 

Act17 enacted in the year 2005inorder to protect victims of Domestic violence, 

Industrial laws for women employed in factories and in industrial undertakings 

as well as medical laws like the maternity benefit Act18 etc.   

 

But these laws only provide an umbrella protection to the Women, and there 

are many loopholes in these legislations in which the accused can conveniently 

plan his escape from the clutches of these laws so easily.  For the said reasons, 

 
10Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, No 

14, Acts of Parliament, 2013 (India). 
11The Criminal Law (Amendment) Act, 2013, No 13, Acts of Parliament, 2013 (India). 
12Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860 (India). 
13Indian Evidence Act, 1872, No. 1, Acts of Parliament, 1872 (India) 
14Code of Criminal Procedure, 1973, No 2, Acts of Parliament, 1973 (India). 
15The Criminal Law (Amendment) Act 2018, No 22, Acts of Parliament, 2018 (India). 
16 Criminal law (Amendment) Bill 2019, Bill No XVI, 2019 (India) 
17 Protection of Women from Domestic Violence Act, 2005, No  43, Acts of Parliament, 2005 (India). 
18 Maternity Benefit Act, 1961, No  53 Acts of Parliament, 1961 (India) 
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the analysis of the various factors that have led to a considerable increase in 

sexual offences becomes necessary. 

 

1.1.5 FACTORS FOR THE INCREASE IN SEXUAL OFFENCES: 

 

After considering a plethora of legislations made with an intention to protect 

the women, let us assess the factors that have lead to the increase in various 

kinds of sexual offences 

 

The Indian history is full of glaring examples of the inferior roles assigned to 

the women from time immemorial in relation to the superior role being 

assigned to male.  The women were often referred to as ‘objects of lust and 

sexual gratification’, which tag prevented her empowerment and therefore 

violence at the hands of their husbands which continued and still continues to 

exist at present times though to a minimum extent. The reasons for this role 

play among women are varied.  The biological differences rooted through the 

cultural norms and value systems – women as child bearers, home makers, 

weaker both physically and emotionally have placed them conveniently 

secondary to men.  There were glaring instances in the past whereby a girl 

child born was mercilessly and recklessly murdered.  Men were considered 

precious and the golden rule among most religions was that they were required 

to lit the funeral pyre of the father and satisfy the pious obligations. 

 

With the onslaught of technological advancements, industrialization and 

westernization setting its tentacles in the Indian Culture, the concept of men 

dominance underwent a radical change.  There was this phase wherein women 

broke the silence, which was till date golden and began seeking employment 

outside their homes.   

 

There was a wave of women empowerment which took over.  With rapid 

development came increased opportunities and women were conveniently 
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exposed to the outside world.  And as very nicely projected in the super hit  

movie “Spiderman”,19 which has donned a  popular saying that “with power 

comes great responsibility”, women began to balance this responsibility 

judiciously between their household and at the work place.  Thus, exercise 

dominance at workplace yet is a responsible wife, mother, daughter, etc. 

 

Along with social upliftment and empowerment, marked an era of exploitation 

of women both physically and emotionally, this led the women to fear the 

wrath of the male dominated society. 

 

The National Commission for Women – which is the premier body to protect 

the rights of such women, has been tirelessly working towards the evaluation 

and suggestion of changes in various legislations relating to women in order to 

ensure justice to the weaker sections of the society.  However, they are not in a 

position to secure justice through the Civil Courts. No doubt, the IPC and IEA 

have been amended time and again, but in spite of this, victims of such 

violence are still not in a position to get adequate remedy in securing justice.20 

 

It is rather unfortunate that in recent times, there has been an increase of 

violence against women causing serious concerns.  “Rape” does pose a series 

of problems for the criminal justice system.  Generally, there are demands 

made by public to meet the harshest punishment on the offender, but 

sometimes such demands eclipse the real plight of the victim.  In addition to 

the trauma of rape, victims are again left to suffer further agony during legal 

proceedings. 

 

 
19 The thematic and often-quoted (including by the Supreme Court of the United States) Spider-

Man phrase with great power comes great responsibility is widely attributed to Uncle Ben. 

Available on http:// en.wikipedia.org>wiki> 
20  National Portal of India. <https:// www.india.gov.in>official-website-national-commission-women 

(May 1, 2019)  
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Indeed, Goa has a law like nowhere else in the country – the Common Civil 

Code21 that is definitely beneficial to women.  Like for instance, upon 

marriage, she is entitled to half of the estate of her husband and the husband 

cannot dispose it off without the consent of his wife.  However, can a law alone 

bring about a change in the status of women, without a community that have 

gathered the fact that law will ensure its implementation?  Here again there is 

an utmost need for intervention of the Judiciary and other law enforcement 

agencies. 

 

Likewise, the increasing number of reported cases of violence against women 

including rape and sexual assaults have compelled the researcher to question 

the direction development has taken place in the state which has become 

increasing unsafe for women to reside in their own abode. 

 

To analyse the several causes and its long term effects in the existing scenario, 

the  research study becomes utmost needed and  necessary under the present 

context. The significance of the research study is analysed as under: 

 

1.2. SIGNIFICANCE OF THE STUDY: 

 

The study becomes relevant owing to the fact that Goa has been plagued by bad 

press publicity ever since the shocking murder of a British teenager Scarlett 

Keeling22who was drugged and sexually assaulted before being untimely killed 

in the year 2008. 

 

The shoddy investigative style of the Goa Police and the justice delivery 

system has been exposed already both nationally and internationally in the past 

 
21   Ms. Chitraloungani, Uniform Civil Code of Goa, 

http://www.legalservicesindia.com/article/2157/Uniform-Civil-Code-in-Goa.html (Oct.3, 2018) 
22  HC convicts one in British teenage Scarlett killing death case,   

  https://www.indiatoday.in/india/story/hc-convicts-one-in-british-teenager-scarlett-keeling-death-

case-1570557-2019-07-17  (Nov. 5, 2018) 
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on several occasions.  The diary of shame that has dented Goa’s image on 

international level includes cases not only of Scarlett Keeling but many other 

similar cases and incidents including rapes, prostitution, thefts, robberies, 

burglaries and what not. 

 

The quality of investigation carried out by the Goa Police was exposed in the 

year 2015, when the Police Department recommended compulsory 15 days 

annual training for the Investigations Officers (IO) to help them improve their 

skills in investigation.   

 

In the letter written to the Director General of Goa Police (DGP) by the Home 

Department, it was observed that there were acute mistakes in the investigation 

process and the Government needed to give directions for fixing the 

responsibility on the concerned defaulter.  

 

The record of acquittals in crimes such as rapes, murders, thefts is mind 

boggling.  In the year 2014, a total of 2405 cases were charge sheeted by the 

Goa Police and 208 cases were convicted while 524 were acquitted.  In 2015, 

139 cases were convicted while 245 were acquitted and in the subsequent year 

i.e. 2016, 48 cases were convicted while 50 cases were acquitted and then the 

list of convictions and acquittals went on with those similar ratios. The rate of 

acquittals is very high as compared to the low rates of conviction.  The figures 

in this regard show some disturbing revelations.23 

 

In 2014 acquittal rate was 21.70% while conviction was 8.65%.  In 2015 the 

acquittal rate was 12.49% while conviction showed 7.09% decrease.  In 2016 

the acquittal rate was 3.85% while conviction showed a downfall with 3.70%. 

 

 
23 National Crimes Records Bureau, Ministry of Home Affairs, Crimes in India 2016, 

http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20-

%202016%20Complete%20PDF%20291117.pdf  (Apr.7,  2019) 
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It is again petrifying to note that in the years 2016 and 2017 there was not a 

single case of conviction for murder and rapes and most importantly there was 

no acquittal.  But in the past year i.e. 2014 there were only four convictions 

while there were 25 cases of acquittals in respect to sexual offences.24 

 

These horrifying figures only show that there is low rate of conviction which is 

followed in cases involving sexual offences in the State of Goa. The question 

lingers on as to who should be blamed?  Is it the fault of the Judiciary, which is 

considered Independent or, the Government, of the laws, or the public and their 

corrupt mentality? 

 

The Researcher through this investigation tries to find out where the fault lies, 

whether the system has it inbuilt in the system itself or are the law enforcement 

agencies to be blamed for these misdeeds or is the Investigation Officer to be 

pointed out at? Or does the fault lies among the so-called literate people of the 

State of Goa and their under-developed mind set.  

 

1.3.  SELECTION OF THE TOPIC WITH REASONING: 

 

The present study titled, “  “CRITICAL ANALYSIS OF THE LAWS RELATING 

TO PROTECTION OF WOMEN FROM SEXUAL OFFENCES: AN 

EMPIRICAL STUDY  IN THE STATE OF GOA”  highlights the plight of the 

women, whether working or otherwise in Goa.  Goa is one of the few states 

which is a leading state in terms of its highest per capita income.  It has many 

firsts to its credit mainly, it was the first territorial possession of the Portuguese 

in Asia, one of the first states in India to be still following the Portuguese Civil 

Code even after the exit of the Portuguese after ruling it for almost 150 years, 

wherein women enjoy equal rights on marriage, a rare of its kind when the rest 

of the country is still reeling under the effects of the Uniform Civil Code. It is 

 
24    https://timesof india.indiatimes.com>goanews>  (Dec. 26, 2018) 
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worth mentioning the fact that the first printing press to be established in the 

continent of Asia was in Goa. And it is a never ending list. However, all this 

positive sides has some hidden dark truths as well, due to which  Goa , a small 

state situated on the coastal regions of the west came to limelight.  The 

shocking  incident of Scarlett Keeling, a British national enjoying the rave 

parties found raped and murdered in the year 2008 by the perpetraros in Goa 

was a turning point as at that time, the Researcher decided to dedicatedly 

ponder and investigate the long drawn out process of investigation and the 

protection given to the influential to shield the accused and the shoddy level of 

investigation on the part of the police agencies was the main reason for the 

researcher to undertake the present study.  This is however, one side of the 

research as lots needs to be still done in the areas of trial  and the way the 

victims are psychologically ripped off their right to privacy in the open leaving 

them with an everlasting  trauma for the years to come.  The criminal law has 

always impressed the Researcher and in order to further this interest, the topic 

under study was selected and researched upon. 

  

After having projected the significance of the study and the reasons for the 

selection of the topic, the researcher has also listed down the various objectives 

that becomes important in the light of the present research study and the 

reasons as to what it intends to investigate. 

 

 1.4. OBJECTIVES OF THE STUDY: 

 

The present problem under study titled “critical analysis of the laws relating to 

Protection of women from sexual offences:  a study with special reference to 

the State of Goa” has been researched from the socio- legal perspective by the 

researcher. 

 

The present research is being carried out keeping the following objectives in 

mind: 
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1) To study the change in the status of the women from the ancient times to 

the modern period. 

2) To understand and articulate the various forms of “sexual offences” 

prevailing in the Indian system and to study laws that has been enacted 

to counter such offences from time to time. 

3) To study and assess the status of the women under the various 

International conventions seeking to protect women from sexual 

violence. 

4) To evaluate and examine the various trends in sexual offences against 

women in India. 

5) To critically study and evaluate the role of the judiciary and various 

other enforcement agencies to uphold the status of women in the state of 

Goa. 

6) To suggest recommendations in order to prevent and curb sexual 

offences against women in the State of Goa. 

A Hypothesis determines the cause and effect relationship between the problem 

(cause) and what could have caused it (effects), so in order to analyse the said 

problem in Toto, the researcher has highlighted the hypothesis of the present 

research study under investigation. 

 

1.5 STATEMENT OF HYPOTHESIS: 

 

Based on the objectives of the study and the study of Review of relevant 

Literature, the Researcher has formulated the following Hypothesis: 

1. Majority of the cases relating to sexual violence against women in 

Goa go unreported due to a lack of awareness about the rights of the 

women against these types of offences. 
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2. There is an increasing trend of acquittal rates of offenders in sexual 

offences against women rather than the conviction. 

3. Since the Indian Criminal justice system follows the adversarial form 

of trial, the Judiciary has to rely upon the facts and circumstances 

produced before them by the Prosecution and the defense in cases 

relating to the crime of rape. 

4. The Enforcement agencies like the police, NGOs have accorded 

maximum protection to the women, who are victims of sexual 

violence. 

The following  is the detailed research methodology that  has been adopted by 

the Researcher in the present study. 

 

1.6. RESEARCH METHODOLOGY ADOPTED: 

 

The present research under study is doctrinal as well as empirical in nature; the 

researcher has relied upon both the Primary and the secondary sources of data 

collection. 

 

The primary data extends to both Quantitative and qualitative methodology. 

 

The qualitative method examines the laws at both national and international 

levels and various instruments to study the sexual violence against women. 

 

The quantitative methodology is the main focus for the purpose of collection of 

data.  For this purpose, the researcher has relied upon questionnaire as the main 

source of quantitative method of data collection.  In this method, both the 

structured and unstructured questionnaire methods have been used in order to 

testify the hypothesis drawn and suggest remedial measures. 
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The researcher has also made use of Observation techniques wherever possible 

and as per requirements in order  to gather relevant  data in the present research 

study. 

 

I.  Doctrinal/ Non –Empirical Method of Data Collection 

 

The realm of the doctrinal method of data collection is very wide as a lot of 

literature is found for the purpose of this study.  This realm extends to data like 

Books, Digests ad commentaries, Articles published in newspapers and 

magazines, Referred journals, Encyclopedias, Review of case laws, Researched 

articles by various authors, Webliography and links, Government websites and 

portals, Case reviews, Citizens charter etc. Thus, the doctrinal method of 

gathering data has been relied upon the aforesaid sources by the researcher. 

 

Valuable data was also collected from the following sources in addition to the 

aforesaid source namely: 

(a) Statistical data collected from records of police stations of Salcette, 

Panjim, Vasco, Ponda and Mapusa. 

(b) Data collected from the records of the Courts 

(c) Records obtained from the Goa State Commission for Women. 

(d) Women Police Station 

(e) Distinguished Members of the bar and bench (Judiciary) 

(f) Opinion of various bureaucrats occupying prominent positions in the 

State of Goa. 

(g) Materials accessed from the records of the criminal and civil 

practicing lawyers like the judicial pronouncements of the High 

Courts and the Supreme Court, the All India Reporters, Supreme 

Court Yearly digest, Supreme Court Cases, Goa Law Reporters. 



Page | 17 
 

The said information  collected will be aptly projected in the form of graphs 

and tables wherever required at the time of analysis of data. 

 

II. Non-Doctrinal/Empirical  Method of Data Collection: 

 

The researcher states that in order to find out and study the extent of Sexual 

offences against women in the State of Goa, the study conducted would be 

empirical in nature and it is in this sense it will involve the following: 

(a) Study of the victims of Sexual Offences against women in the 

major cities of Panjim, Margao as the thrust areas. 

(b) Perusal of statistics and the relevant data that is maintained by 

the enforcement agencies namely Police. 

(c) Interview techniques. 

1.7    LIMITATIONS OF THE RESEARCH STUDY 

 

The scope of the present study undertaken by the Researcher extends to the 

whole of the state of Goa.  The state of Goa is  divided into two major districts, 

namely North and South Goa.  The Researcher has collected data from the five 

major areas of the state namely, Salcette, Panjim, Vasco, Ponda and Mapusa.  

This classification was made by the Researcher owing to its territory, size of 

the population and the active functioning of the trial courts.  The Researcher 

has taken the data from the period 2005 till2018 , namely 13 years and the 

changing trends in the rate of sexual offences during this period has been 

highlighted. The Researcher has only focused upon the criminal side of the 

Research.  The role of the civil courts  have not been considered.  Similarly, 

since the topic under study was vast, the  provisions of only the three major 

criminal law enactments viz., Indian Penal Code, Indian Evidence Act and 

Code of Criminal Procedure have been analysed  in the present study.  All 

aspects of the criminal law have not been taken up by the Researcher as it 
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could constitute a separate area of research that could be taken up in the future.  

The Researcher never ran short of materials when review of the literature was 

undertaken as a lot of books, reference materials and  e-content was available at 

the disposal of the Researcher and as such  did not have to struggle to get the 

secondary data that was required. 

  

1.8 .SAMPLING DESIGN: 

 

The land of Goa in all aspects is more or less similar to the adjacent coastal belt 

of India, generally known as the Malabar Coast.  In this sense, Goa forms a part 

of South Konkan.   

 

The state of Goa with its population of 14.59 lakhs of which male and female 

population is 739,140 and 719,405 respectively (census of India 2011).  The 

female literacy is unique from those of other states in India.  Goa stands tall in 

various other areas such as health, sanitation and in area of the Portuguese Civil 

Code.25 Therefore it is also known to be topping the list when it comes to 

violence against its women lore. 

 

The researcher has restricted the nature of sexual offences to cover mainly the 

offence of rape and sexual assault on the women.  So also the Researcher has 

conducted the research which is empirical in nature.  For the purpose of 

brevity, the empirical research has been collected through various modes like 

observation, examination and systematic analysis of the records as well as by 

conducting interviews.  For the present research study, information would be 

analyzed on the basis of primary as well as secondary sources of gathering 

data. 

 

 
25 C. Mukherjee, Crimes against women in India: analysis of official statistics, 36(42) Economic and 

Political Weekly, 4070, 4080 (Oct. 27 - Nov. 2, 2001) 
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The Researcher followed a simple random sampling method in the collection of 

statistical as well as empirical data from the various stake holders. While 

collecting statistical data the researcher has limited the present research study 

to the following five crucial areas namely, Panaji, Margao, Ponda, Mapusa and 

Vasco, which incidentally happens to be part of different talukas of the state. 

These talukas are selected on the basis of their size, numbers, point of location 

and accessibility.  The Data for this study has been collected from the police 

stations and courts situated in these talukas  

A group of 400 Respondents have been made an integral part of the present 

research study.  The bifurcation of these 400 respondents are as under: 

(a)  100 respondents selected represents the legal counsels/practicing 

advocates. 

(b) 100 respondents are chosen from the members of the public. 

(c) 50 police personnel have been also considered 

(d) 50 NGOs have been selected 

(e) 25 members of the Judiciary have been chosen from both the North and 

South Districts 

(f) 25 victims of sexual abuse has been identified for the purpose of 

investigation and on conditions of anonymity 

(g) 50 faculty members engaged in educational field has also been 

considered. 

The primary source of data collection includes Respondents face-to-face 

interviews in order to analyze the effective implementation of law relating to 

sexual offences against women in the state of Goa.  The interviews were 

conducted by means of structured and unstructured questionnaire. 

 

Furthermore, in order to perceive the problem in depth, the Researcher has 

relied upon responses that have been obtained from victims, members of 

general public, advocates, law teachers, police officers, NGOs. 
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The researcher has in addition to the aforesaid, collected statistical data from 

courts, Police station, Goa State Commission for Women. 

 

In order to analyze the public perspective, it was restricted only to the educated 

members of the society and data collected from victims although few have also 

been analyzed. The researcher has collected the data from the year 2006 till 

June 2018. The data for the purpose of the present research has been collected 

from various sources such as the Police station  of the North and the South of 

Goa, the trial courts in north and south Goa, the Stakeholders like the faculty 

members, practicing advocates, members of the general public, non-

governmental organizations, victims   and from the Goa State Commission for 

Women.  

 

1.9 MODE OF CITATION: 

 

The mode of citation that has been adopted by the researcher for the purpose of 

citing Footnotes, Endnotes, books, researched articles, statutes, rules, 

ordinances, Journals, magazines, web related search, newspaper articles will be 

basically on the format adopted in the Blue Book Method of Citation. 

 

The Chapterisation of the thesis is reflected as under: 

 

1.10 SCHEME OF CHAPTERISATION: 

 

The present research work has been divided/classified into seven chapters.  A 

brief summary of each chapter is analysed and is listed herein under: 

 

CHAPTER I – INTRODUCTION 

 

This chapter deals with the introduction of the entire thesis; the Statement of 

the Problem, Significance of the Study, Selection of the topic with Reasoning, 
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Objectives of the Study, Review of Relevant Literature, Statement of 

Hypothesis, Research Methodology adopted, Sampling Design and Limitations 

of the Study. 

 

In this chapter, the researcher has given a wide perspective of the entire state of 

Goa where the present study relates to.  The position of this state as compared 

to the other states of India have also been highlighted.  This chapter gives the 

reader a brief outlook of the state of Goa with reference to its male –female 

ratio, literacy status, the application of the Common Civil Code and how the 

state enjoys a very high per capita income and an increase in the standard of 

living of the people here.  In the light of this brief background the chapter also 

lays focus on  the statement of the problem under present research, hypothesis 

of the study along with the broad  objectives of the topic under study, 

importance which the study renders, limitations  and  the way the data/ 

information have been obtained from stakeholders (research methodology) 

 

CHAPTER II- THE CHANGING STATUS OF WOMEN IN INDIA:  A 

JOURNEY IN THE PAST. 

 

This chapter focuses on the historical position in India with special reference to 

the State of Goa.  It also deals with the concepts like:   

(i) position of women in ancient period 

(ii) position of women during British rule 

(iii) position of women in the state of Goa during Portuguese rule 

(iv) Post Liberation of Goa. 

 

1. A General view into the past that was 

(a) Women perceived as Shakti 

(b) Position of women during the period of Puranas and Smrities 
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2. The Position of women in Ancient India 

(a) Women during the early Vedic Period (500C -  1000 BC), 

(b) Women during the Rig Vedic Age (1000 BC-1500 BC) 

(c) Age of Shastras and Early Smrities (1500 BC to 500AD) 

 

3. The Position of women during the British Conquest 

(a)  During the British East India Company rule (1757-1858) 

(b) During the British Raj (1858-1947) 

 

4. Women during the Portuguese rule and post Liberation Period of 

Goa 

(a) Portuguese Civil Code and Position of women (from 1867 onwards) 

(b) Liberation Period (from 1961 onwards) 

 

5. Post Independence Status of Indian Women  

(a) Protection under the Indian Constitution 

(b) Protection under the criminal laws 

(c) Protection under the Personal laws 

(d) Protection under the Industrial laws 

(e) Protection under the Social laws 

 

6. The Welfare Schemes of the Government of India 

 

 

CHAPTER III- PROTECTION OF WOMEN FROM SEXUAL 

OFFENCES: THE INTERNATIONAL SCENARIO 

 

This chapter deals with the status of women at International level as envisaged 

under the various International Covenants, Treaties or declarations. 

 

In this chapter the researcher has highlighted the various international 

instruments that were enacted in order to uplift the protection of women by the 
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different member states.  As India is a signatory to some of these International 

Instruments, it is important to highlight these as some of these instruments are 

already adopted by our Indian system in the form of laws.  Some of the 

important Act/ International instruments in the form of various Declarations & 

Conventions include: 

(a)  Sexual offences as defined under various International statutes 

(b) Human rights and Women’s rights recognized Internationally 

(c) International Conventions, Treatise and Agreements 

(d) Regional Conventions 

(e) Monitoring and Enforcement Mechanism 

 

CHAPTER IV-WOMEN AS VICTIMS OF SEXUAL OFFENCES:  THE 

SCENE AT THE NATIONAL LEVEL 

 

This chapter focuses upon various protections  available under the Indian Laws 

for women against the Sexual Offences.  In this chapter, the researcher has 

taken into account the position of women and her rights in the context of the 

various criminal laws and enactments along with the amendments which are in 

force in India to protect the women from sexual offences.  The major criminal 

enactments have been studied and analysed.  The various criminal enactments 

that have been discussed and critically analysed are as under: 

(i) The Indian Penal Code, 1860 

(ii) The Indian Evidence Act, 1872 

(iii) The Code of Criminal Procedure,  

(iv) The Criminal Law (Amendment) Act, 2013 
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(v) The Criminal Law (Amendment) Act, 2018 

(vi) The Criminal Law (Amendment) Bill, 2019 

 

As the present study concerns the criminal enactments, all the aforesaid 

enactments along with their complete analysis have been highlighted and 

discussed. 

 

Chapter V- PROTECTION OF WOMEN FROM SEXUAL OFFENCES:  

A JUDICIAL APPROACH 

 

In this chapter, the Researcher has analysed landmark judgments  as were 

regarded as important judgments pronounced by the High Court of Bombay, 

Goa Bench, at Panaji. 

 

The researcher in this chapter has comparative analysis of the case laws that 

pertains to the protection of women against sexual offences.  It is worthwhile to 

mention that there are no such heads of cases that are reported in the state of 

Goa.  The development of the concept of rape and other forms of sexual 

offences have been studied and presented in the instant chapter.  This head of 

study has been under two heads: 

1)  Role played by Indian Judiciary in protection of women’s rights 

2) Role of the State Judiciary in upholding the modesty of women 

 

Thus, the researcher has analyzed the various Judicial Precedents and to some 

extent the judicial activism that have acquired a unique place in upholding the 

rights of sexually exploited women from 2005 till date. 
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CHAPTER VI- A CRITICAL ANALYSIS OF THE LAWS RELATING 

TO SEXUAL OFFENCES AGAINST WOMEN:  A FIELD SURVEY, 

DATA COLLECTION AND ANALYSIS WITH SPECIAL REFERENCE 

TO THE STATE OF GOA. 

 

This Chapter deals with the actual field work conducted by the Researcher.  

The collection of data from various public organizations such as Police station, 

Courts, Women organizations, professionals, etc. and the analysis of the same 

with reference to the State of Goa. 

 

This chapter further aims to present the problem under study in the form of data 

and statistics that has been gathered from various sources (primary and 

secondary), analyzed in depth and presented in the form of graphical 

representation. The verification of the hypothesis is also considered in this 

study.   In this chapter, the data collected by the researcher has been analyzed 

under two important heads namely: 

 

(a) Analysis of the statistical data  

(b) Analysis of the empirical data 

 

By virtue of this analysis, the position that is existing in the state of  Goa which 

proves/ disproves  the hypothesis of the researcher has been brought out before 

the reader. 

 

CHAPTER VII- CONCLUSION AND SUGGESTIONS 

 

This chapter deals with the conclusion of the entire research work and the 

suggestions recommended by the researcher to remedy the situation of the 

victims of sexual offences against women. 
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The term ‘Research’ means to search what has already been searched earlier.  

The topic under study is not new to the reader. Therefore, as every research 

begins with a problem it also ends with a concrete solution.  The researcher on 

the basis of the presentation of data have drawn some conclusions and findings, 

applicable to various stakeholders who were the respondents / samples for the 

conduct of interview and questionnaire which the study foresees may lead to 

curbing sexual violence against the women in the state of Goa. 

 

 No specific suggestion has been made for enacting a new law or amending a 

new law as the laws enacted by the Legislature are sufficient but the shoddy 

investigation that is undertaken should be strengthened and, in this chapter, it 

tells us how this could be done. 

 



 
 

 

 

 

 

 

 

 

 

 

CHAPTER II 

 

THE CHANGING STATUS OF WOMEN IN INDIA:  

A JOURNEY IN THE PAST 
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“The more you know about the past,  

the better prepared you are for the future” 

 

…Theodore Roosevelt 

 

2.1 INTRODUCTION: 

 

It is rightly said that the study of the past is often required and under some 

circumstances desirable in order to know our present better.26  The position and 

the role of women in India have undergone numerous changes in the entire 

period of history and probably mankind.  The position that was held by them in 

ancient times was of a high nature especially in the so called Indo-Aryan27 

speaking regions but still their insubordination continued to exist into the 

modern period of India as well.   

Certain evil  practices such as  female infanticide,  dowry, child marriage and 

the stigma that was attached to  widow remarriage, have plagued  Indian 

culture  from time immemorial  and on several occasions made it very difficult  

and nearly impossible for the law makers  to root out, these evil practices , 

rampant in the so called caste system which saw a rise especially in the  

Northern states of India.  

It is pertinent to note here that despite various measures that were taken during 

the British East India Company rule (1757–1857), and the British Raj (1858–

1947), such as enacting laws like the  Bengal Sati Regulation, 1829, Hindu 

Widows' Remarriage Act, 1856, Female Infanticide Prevention Act, 1870, 

and Age of Consent Act, 1891 the improvement in the position of the women  

consistently deteriorated over  a period of time.   

 
26 J.Biswas, Monisha Mukundan, Nimeran Sahukar,Subhandra Sen Gupta & Sudeshna Sengupta, 

Social Science-History, 1 (Ratna Sagar Publications 2017) 
27 Wikipedia, Indo-Aryan People, (https://en.wikipedia.org/wiki/Indo-Aryan_peoples) 
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In this chapter the researcher has made an attempt to highlight the plight of 

woman that prevailed in India from the pages of history under the below 

mentioned time frames that existed in our Indian system. 

The following heads present the framework of the chapter 

2.2  A general view into the past that was 

2.2.1. Women perceived as Shakti 

2.2.2. Position of women during the period of Puranas and 

Smritis 

2.3  The Position of women in Ancient India 

2.3.1 Women during the early Vedic Period (500C to 1000BC) 

2.3.2  Women during the Rig Vedic Age (1000 to 1500) 

2.3.3   Age of Shastras and Early Smritis (1500 BC to 500AD) 

2.4 The Position of women during the British Conquest 

2.4.1 During the British East India Company rule (1757-1858) 

2.4.2  During the British Raj (1858-1947) 

2.5 Women during the Portuguese rule and post Liberation Period 

of Goa 

2.5.1. Portuguese Civil Code and Position of women (after 1867) 

2.5.2.  Liberation Period ( after 1961) 

2.6 Post-Independence Status of Indian Women  

2.6.1 Protection under the Indian Constitution 

2.6.2 Protection under the criminal laws 

2.6.3 Protection under the Personal laws 

2.6.4 Protection under the Industrial laws 

2.6.5 Medical Laws and women 

2.6.6 Special laws and women 

2.6.7 Initiatives of Indian Government for protection of women 
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2.7 The welfare schemes of the Government of India 

 

Women were always considered as an oppressed class in the Indian society.  

Their roles were confined the four walls of her house and the outside world was 

unknown to her.  She was the home-maker, a tag which is still prevalent even 

after 72 years of India’s freedom struggle.   It has taken a lot of time and above 

all tremendous efforts for her to be finally empowered.  However, so called 

powerful word ‘empowerment’ has still remained as a mystery to be solved.  

The fact is, if she was empowered then, why do we need so many laws to give 

her power today?  The study reflects on the historic evolution of the changing 

roles of women in the Indian society.  Let us now look into the historical 

evolution of the position of the women. 

2.2 A GENERAL VIEW INTO THE PAST THAT WAS: 

 

The  word ‘Women’ have been effectively described and is mentioned in a 

well-known Sanskrit saying, namely, “Yatra Naryastu Pujante Tatra Devo 

Ramante”28, which means that a women is often been viewed as a mother, a 

protector, a loyal friend and above all a  Goddess and   in her is found the 

ultimate source of all the power on earth and beyond.   

 

Early literature about this saying, has its origin in the earlier inscriptions that 

are found in Manusmritis which lays down that all women must be hailed, 

honored and adorned by their fathers, brothers, husbands and relatives who 

subsequently require their needs to be secured and satisfied through them. It 

was also believed in the past that once a woman is honored, the Gods are 

pleased and happy and when they are dishonored and demeaned, the Gods turn 

furious and the sacred rituals and rites performed by the men bears no fruits.29 

 

 
28  Manusmriti, Chapter 3, Verse 56 
29  ibid 
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The women were considered as a force to reckon with, a power which can 

move many a mountain and could   during grave exigencies could even invoke 

blessings of the heavens. She was perceived to be source of power or ‘shakti’. 

 

2.2.1 Women perceived as SHAKTI 

 

The word Shakti implies ‘power’. And women have gone down the records of 

history as a symbol of this great power which can move mountains.  In the past 

and as mentioned in the puranas, women received the status of and were 

regarded as “shakti” under the Indian mythology.  The glory and greatness of 

the Indian woman is well reflected in the unknown, unsung and unhonoured 

tales of yore in our Indian heritage.  The virtue and vigor for the women lore 

have been brought to life in the murals of the caves of the Ajanta, Ellora and 

similar other caves.  It is well depicted in the sculptures of the temples of 

Khajuraho, Konark, the Rajasthan culture and many other South Indian 

sculptures.  In fact, the caves and temples are sonnets in stones, which were 

built as odes in the praise and glory of the great Indian women.30 

 

As is said in the ancient Indian mythology, women have consistently received a 

magic touch from nature as well.  It was the belief of the past that certain trees 

have violent cravings to the touch of beautiful women.  For instance, the 

Parakula (Mimusope Elongi) is believed to bloom and blossom when it is 

sprinkled with twine from the mouth of a young woman.  The Asoka tree 

(saraca Indica) sprouts, orange or scarlet flowers when it is touched by the foot 

of a girl. This is the position that women have held in the past as history 

glorifies her.31 

 

 
30 David R. Kinley, Hindu Goddesses: Visions of the Divine Feminine in the Hindu Religion Tradition 

(Berkley: University of California Press, 1986) 
31 Arthur L. Basham, Wonder that was India – revised edition (London: Sidgwick & Jackson, 1967, 

313) 
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This was the era of glorification of the women, which reflects the greatness of 

this powerful source.  However, it was believed that this period was here to 

stay as her position was further strengthened during the next era or period of 

the Puranas and Smritis. 

 

It was during the period of the Puranas and Smritis, that  the  position of 

women underwent a major change, the changes have been analysed as under: 

 

2.2.2 Period of the Puranas and Smritis: 

 

The term ‘Puranas’ literally means “ancient” or “old”.32 It deals with a vast 

genre of Indian literature and about a wide range of topics like myths, legends 

and the traditional lore33 and the word ‘smritis’ stands for a class 

of Hindu sacred literature derived from the Vedas, containing social, domestic, 

and religious teaching34 

Women were worshipped during this period and were greatly respected.  It was 

considered a crime to condemn a woman if she was ravished and empowered.  

The Agnipurana also asserts the fact that women should not be polluted by 

forcible assault and conception.  If such cases did occur, these were accidental 

circumstances and the victim would be readmitted to her previous status quo 

after the birth of her child.  Lawgivers of this period also gave a liberal 

interpretation and laid down that a woman should not be driven out of her 

matrimonial home even if she was proved to have an adulterous relationship.  It 

was also assumed that there could be a bad son “kuputra” but there could never 

be a bad mother “kumata”.   

 

According to the famous epic Mahabharata, it was observed that “whosoever 

sells her son or gives his daughters for some consideration would knock the 

 
32  Merriam-Webster's Encyclopedia of Literature, Article on Puranas, 915 (1995),  
33  Greg Bailey, Encyclopedia of Asian Philosophy, 437, 439 (Editor: Oliver Leeman 2001) 
34  Collins English Dictionary (HarperCollins Publishers) 
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doors of hell”.  Manu also laid down the similar position that stated that let the 

natural fidelity end in death alone.  Dowry was unknown to the Indian society 

in this era.35 

 

The social order of the Indian Society was based on religious and caste 

doctrines in order to determine the position of women in India.  Importance 

was given to virtue of justice and the principle of impartiality.   The entire 

social order was again determined by the notions of inequality among the 

castes, sexes and equality was applicable within limits of such class or specific 

caste.  Discrimination was practiced and adopted in the caste system and 

between man and woman.  It was based on the notion that rights, duties and 

liabilities changed with the caste, sex, religion and classes.   

 

Under the ancient rules and laws, whenever any person  committed rape with a 

woman he would be hanged at the very spot and if there was a similar offence 

that was committed on the slave who happened to be a woman, such a offender 

was liable to be punished with the first given opportunity without a trial.  If a 

sexual offence was being committed on a maiden before obtaining maturity or 

puberty, then his hands would have to be chopped off or he would be entitled to 

pay fine, if the maiden died as a consequence, the offender would be put to 

death immediately.  These were the harsh laws against the persons or offenders 

who committed crime against the women. 

 

During this period also, the glorification of women saw no bounds as she was 

hailed and protected from the outside world.  Her position underwent a 

complete transformation during the next few periods to come as can be seen 

from her position during the ancient period in India, which lasted for over two 

decades. 

 

 
35  Supra Note 6 
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2.3   POSITION OF WOMEN IN ANCIENT INDIA 

It was a fundamental principle of this period that there are two important and 

inseparable components of the human society, they are given to us in the form 

of a man and woman who continuously depend upon each other and each one 

of them constitutes about half of the population.  

They were compared to the two wheels of a chariot where one cannot drive it 

alone without the assistance of the other. She was now having a status being 

half part of her husband or ardhagini.36 

The status represented the position of an individual in the group. The word 

status denotes the position of an individual in a system with attendant rights 

and duties. It is the position which the individual occupies in the group by 

virtue of his or her sex, age, family, occupation, marriage and achievement. 

The status of women refers to her position in the network of social role 

structure, privileges, rights and duties. It refers to her rights and duties in 

family and social life. The status of a woman is generally measured in the 

comparative amount of prestige and respect accorded to her with that of man. 

The status of Hindu women in India has been fluctuating. It has gone through 

several changes during various historical stages. Historically speaking, women 

in India have passed through two phases of their life – the period of subjugation 

and the period of liberation. At times she has been suppressed and oppressed 

and at times she is regarded as the deity of the home. From the Vedic age till 

today, her status and position has been changing with the passage of time. 

Women in India have been an oppressed minority right from the early ages.  

There have been historic changes brought about but were sufficient enough to 

uplift the women? Therefore, it is necessary to analyze the status of Hindu 

women during the various stages in order to assess her real position today. In 

 
36Ardhangini means half of your body. ‘ardha’ (half) and ‘ang’(body).  It means that the wife is the 

''other half'' of the body of the man. 
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the present chapter, these changes have been manifested in the form of various 

periods which are discussed as under:  

2.3.1 Women during the early Vedic Period (500C -1000 BC) 

 

The Vedic period marks the period wherein there was some sort of upliftment 

of the women.  The concept of gender justice was observed during this time. 

During this period, women were considered to be equal in status like their male 

counterpart.  Mainly in the areas of education and religion, the gender equality 

was quite evident.  In fact, some women were also rishis. 

 

In the early Vedic period, women could study the Vedas and even received the 

sacred thread just like the men. Some women of this period even involved 

themselves in war. 

According to one view women during the Vedic period occupied an exalted 

position and they enjoyed a fair amount of personal freedom and equal rights 

with men. But another view holds that birth of a girl was not a welcome event. 

However, she did not suffer due to that reason. She was given all the privileges 

entitled to a son. No discrimination was made on the basis of education. At 

least twenty women composed Rig Vedic Hymns. Gargi and Maitreyi were the 

leading philosophers of the time. 

Women, in the Vedic era, so excelled in the sphere of education that even the 

deity of learning was conceived of as a female popularly known as ‘Saraswati’. 

Girls were allowed to enter into the Gurukulas along with boys. There are also 

instances of female Rishis, such as Ghosa, Kakhivati Surya Savitri, Indrani, 

Shradha Kamayani, Yami Shachi, Poulomi, Urvashi etc. Marriage in the Vedic 

Period was considered a social and religious duty and united the married couple 

on an equal footing. 

The Vedic literature also contained that the Kshatriya girls were allowed to 

settle marriages in accordance with their own wishes. This was done through 
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the custom of ‘Swayamvara’ or self-choice. This is an indicator of their 

dignified status in the Vedic society. 

The concept of ‘dan’ or gift was prevalent in the Vedic period. But the practice 

of dowry was unknown. The wife held an honorable position in the household. 

She enjoyed freedom of movement and was not confined to the house only. In 

religious performances, the wife occupied a prominent position. Even the 

performance of certain ceremonies was invalid without the wife.’ Monogamy 

was the form of marriage during the Vedic days. The term ‘Dampati’ was 

frequently used in the Vedic texts. The term meant “two joint owners of the 

household.” 

The Vedic people were quite ignorant of the possibility of marital bonds ever 

being terminated or ended. The concept of widow remarriage was in vogue and 

the brother of the dead husband was taking care of the widowed sister-in-law in 

the Vedic days. The widow did not have the right to inherit her deceased 

husband’s property in the Vedic age. However, the Rig Veda recognized the 

right of a spinster to inherit her father’s property. 

During this period, she was bestowed with certain rights as can be seen above, 

at the same time such rights were restricted in their observance.  During the Rig 

Vedic age also, she continued enjoying the same status as before as can be seen 

from the following observations and evidence 

 

2.3.2 Women during the Rig Vedic Age (1000 BC-1500 BC) 

 

The Rig-Vedic society was a free society. The Aryans class preferred male 

child over a female child. However, females were as free as their male 

counterparts. Education was equally open for boys and girls. Girls studied the 

Vedas and showed interest in fine arts. Women never observed purdah in the 

Vedic period. They enjoyed freedom in selecting their partners. But divorce 

was not permissible to them. In the family, they enjoyed complete freedom and 

were treated as Ardhanginis. 
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In domestic life women were considered to be supreme and enjoyed freedom. 

Home was the place of production. Spinning and weaving of clothes was done 

at their home. Women helped their husbands in agricultural pursuits also. 

Husband used to consult his wife regarding the financial matters. 

Unmarried daughters had a share in their fathers’ property. Daughters had full 

and absolute legal rights in the property of her father in the absence of any son. 

Mother’s property, after her death, was equally divided among sons and 

unmarried daughters. However, married women had no share in father’s 

property, although this position underwent a major change later on.   As a wife, 

a woman had no direct share in her husband’s property. A widowed mother had 

some rights to a certain extent. 

This period witnessed the position of the women as satisfactory. They were 

nevertheless unwelcome in the family but once they took birth they were 

looked after and were provided with the all the necessities but unfortunately 

were married at a tender age of sixteen years. This period therefore saw an 

increase in the incidence of child marriages.  This phase also witnessed women 

getting involved in religious and social obligations of their respective 

communities. One of the biggest disadvantages was that they could not succeed 

to the property of her husband.  

 

The situation of women during the Vedic period can be inferred from a study of 

the Rig Veda. Apart from their domestic role in begetting and bringing up 

progeny and thereby contributing to the continuation of society, they were 

considered as custodians of morality and values. Even more important is their 

depiction as individuals with tremendous potential to realize the highest truths. 

 

The Rig Veda contains hymns composed by 27 Brahmavadinis or women seers 

viz., Gosha, Godha, Vishwavara, Apala, etc. (Brihad devata, 11.84). The 
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acquisition of supreme philosophical realization on the part of women, at the 

very dawn of human civilization, was unparalleled in the history of the world.37 

 

If they wanted to pursue knowledge without getting married, they were allowed 

to do so, without any constraints. The educators wisely divided women into 

two groups namely Brahmavadinis and Sadyodvahas.  The former were life-

long students of theology and philosophy, the latter used to pursue their studies 

until their marriage at a very young age. 

 

Marriage was by no means compulsory for them and the special Vedic 

term Amajur, meaning an unmarried woman which tells us that several women 

preferred to lead a solitary life of single blessedness. Women were fully 

entitled to Upanaya and Brahmacharya, initiation and Vedic studentship 

equally with men.  

 

The Vedic Brahmavadinis, who dedicated the whole of their lives to the pursuit 

of truth, were, in fact, not only by far the earliest, but at the same time among 

the best of all women ascetics the world can offer. 

 

Women mastered several disciplines of fine arts that included vocal and 

instrumental music and dance, they sang during ceremonial occasions and also 

developed a keen interest for dance. 

 

Women were also allowed to explore martial pursuits. There are several 

references to women warriors, namely, Vadhrimati and Vishpala, in the hymn 

of the female seer Ghosha (10.39, 40). Both of them took part in actual fighting 

in the battlefield. We find another fighting woman in Shashiyasi 

 

 
37 A. Sharma, Status of women: a socio-historical analysis in different ages of Indian Society, Research 

Journal of Language, Literature and Society (2014) 
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Women warriors fought and died along with men, in one instance, Indra kills 

Danu, mother of Vritra, fighting by her son's side.  Sarama, one of the most 

powerful woman warriors of her day was sent by her husband in search of 

robbers wherein she discovered their hiding abode and eventually killed them. 

 

Despite, the importance and respect accorded to women in the Vedic age, there 

are also evidences of the birth of sons being celebrated to a greater extent than 

daughters. The Rig Veda does not say anything directly on this point, but 

prayers for ten sons in the marriage hymn, without reference to any daughter, 

seems to indicate the fact that the latter was less welcome than the former.  

 

In short, Women were respected and valued in the Vedic society not merely as 

mothers for bringing in a new generation, but also as individuals with great 

potential to perceive the truth and contribute richly to human society. There is 

much than modern society can learn from that period. The next period 

witnessed the deteriorating position of the women, they were now called as the 

weaker sex.38 

 

2.3.3 Age of Shastras and Early Smritis: (1500 BC to 500AD) 

 

The term shastras - the sacred scriptures of Hinduism consisting of four 

categories of text, the shruti, smriti, purana, and tantra.39 

This age witnessed the gradual downfall of the status and position of women.  

This was a result of the Aryan settlement as conquerors and had enslaved 

indigenous population to do all their work.  After the war ended the men were 

required to perform religious and several other duties.  The need to have too 

many male successors was also not needed.  Thus, the dependence on women 

was less and they became parasites.   

 
38 R. Majumdar et.al., The History and Culture of Indian People: The Vedic Age, 392, Bhartiya Vidya 

Bhavan (1996) 
39 Mariam-Webster Dictionary, Shastra, (https://www.merriam-webster.com/dictionary/shastra) 
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Secondly Aryans started to marry the Shudra women who could by virtue of 

their status could not participate in the religious sacrifices.  At first the Aryan 

wives used to carry out religious sacrifices with their husbands, but gradually 

they were considered unfit for this purpose.  Since the rituals had become 

complex, a need was felt for its training and a girl was to undergo such training 

in order to be eligible to perform those rituals which became unfeasible.40 

 

Early marriages had become very common since life had become cozier and 

more comfortable as girls were not allowed to learn Vedas, Upanayanana 

ceremony for the girls was also discouraged and, in its place, early marriage 

was the need of the hour.  Thus, girls were married off early when they were 

barely eight or nine years of age and they were treated with disrespect by their 

spouses.   

 

Around 500AD, the widow remarriage stopped as marriage was viewed as 

irrevocable.  Similarly, jealously gave birth to the purdah system in royal 

upper-class families.  The wife was to be dedicated to husbands even if he led 

an immoral life.  During this period, on account of the foreign conquests in the 

North, the need for men and women to take sanyas was common.   

 

The only positive development that was seen at this time was the grant of 

property right to the widow so as to support and maintain themselves if they 

were denied permission to remarry.  But this further deteriorated their position 

as they were compelled to perform Sati, by the relatives who wanted to take all 

their property.   

 

It was during this period that Manuscript laid down a social code which 

legitimized hierarchical case structure, patriarchal joint family system and low 

 
40 ibid 
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status of women, merging then with shudras and prescribed dependence on the 

male folklore throughout their lifetime. 

 

After going through the position of women under various ancient historical 

scripts in India, the position of women during British era has been elaborately 

emphasized by the Researcher. 

 

2.4 DURING THE BRITISH RULE IN INDIA: 

 

The Britishers entered the Indian soil for the purpose of trade and were the 

merchants of the land.  They wanted to extract spices best known to India and 

take it back to England.  However, later on they were more interested in the 

acquisition of the territory and to drain the wealth out of India. 

 

The chapter under the present study has been classified under two sub-heads 

namely, 

 

2.4.1 During the British East India Company rule (1757-1858) 

 

The establishment of the East India Company marked the beginning of the 

foreign rule in India.  Trade was the main focus during this time.  So also, 

westernization and urbanization had already made a deep and pervasive impact 

in the Indian society.  It had started affecting the inbuilt deep-rooted culture 

that was prevailing in the Indian society thereby leading to a major social 

transformation. The social reforms movement of the 19th century led several 

social reformers to highlight and work towards various social issues and 

concerns affecting the women folklore like sati, child marriages, widow 

remarriages, dowry prohibition and such other issues pertaining to women.  

There was onslaught of legislations which led to the upliftment of the women 

from certain issues if not all.  First of all, the Britishers established a company 

in the name and style of “East India Company”, with a sole intention of trade, 
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so not many changes had taken place then, however, later when they came to 

settle and rule, they brought various changes in the society. 

During the British East India Company rule (1757–1857), and the British 

Raj (1858–1947), various legislations were enacted in order to improve and 

protect the women such as Bengal Sati Regulation, 1829, Hindu Widows' 

Remarriage Act, 1856, Female Infanticide Prevention Act, 1870, and Age of 

Consent Act, 1891.  After looking at the few changes that were brought by 

virtue of establishing the Company. The analyses of the position  of women 

that took place during the British rule has been summarized as under: 

 

2.4.2 During the British Raj (1858-1947) 

The status of women, at the dawn of the British rule in India, reached the 

lowest level in the society. The wife’s position in the household was in a sorry 

state. The rate of literacy was so low that hardly one woman in a hundred was 

able to read or write. Evil social practices, dogmatic religious beliefs, inhuman 

superstitions and sinister customs caused the maximum degree of deterioration. 

Child marriage, enforced widowhood, sati, Devadasi, purdah, dowry, female 

infanticide and the practice of polygamy made the Indian society static. 

However, after centuries of social degradation, perpetual depression, terrible 

suffering and social falling in the nineteenth century, constant efforts were 

made by the social reformers for dispelling the social evil and awakening 

people against the injustice meted out to the Indian women. Raja Ram Mohan 

Ray, Ishwar Chandra Vidyasagar and various other social reformers laid stress 

on women’s education, prevention of child marriage, removal of polygamy and 

remarriage of widows. Public opinion was aroused against the practice of 

‘Sati’. 

The early twentieth century witnessed the rise of the National Movement under 

the leadership of Mahatma Gandhi who was in favour of removing all the 

disabilities of women. Gandhiji gave a clarion call to women who formed 
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nearly half the population of India to come out in large numbers in support of 

the cause of freedom. Women responded to the call and their mass participation 

under Gandhiji’s leadership gave them a sense of equality with men. Gradually 

women raised their voice against the age-old suffering at the hands of the 

orthodox society. 

Women’s movements were launched against the old customs and the women 

demanded education and legal reform. Thus, during this period, the efforts of 

the reformers, national leaders and women’s organizations resulted in a good 

deal of social legislations by the British Government. The Child Marriage 

Restraint Act was passed in1929. This Act penalized the marriage of girls 

below fourteen and boys below eighteen years of age. However, the 

government failed to enforce it properly. 

Lord William Bentick initiated steps against ‘Sati’. He was supported by Raja 

Ram Mohan Roy.   ‘Sati’ was legally abolished in December, 1829. After the 

abolition of ‘Sati’ the Britisher’s realized the pitiable conditions of the Hindu 

widows and enacted the Hindu Widow Remarriage Act in 1856. The Hindu 

Woman’s Right to Property Act was passed in the year 1937. It intended to 

improve the position of widows in respect of property. 

This Act contained a provision that after the death of the husband, his widow 

would succeed to his property along with his son. The widow of the pre-

deceased son and the son of the pre-deceased son would also succeed to the 

property. The enactment of this Act improved the legal position of the widow 

and she became self-sufficient in terms of food and shelter. 

Thus, during the British regime, with the help of several social legislations the 

Indian woman’s position which had taken an ugly turn improved. The National 

Movement and various women’s movements paved the way for their liberation 

from the social evils and religious taboos. People became conscious of the 

social disabilities and attempts were made to dispel all kinds of inequalities. 
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The Goa Inquisition, established in 1560, persecuted Hindus, Muslims, and 

other religious minorities. The Portuguese rule lasted for about 450 years, and 

heavily influenced the Goan culture, cuisine, and architecture. In spite of 

being India's smallest state by area, Goa's history is both long and diverse. It 

shares a lot of similarities with Indian history, especially with regard 

to colonial influences and a multi-cultural aesthetic. Let us examine the 

position of women under the rule of Portuguese.41 

2.5. WOMEN DURING THE PORTUGUESE RULE AND POST 

LIBERATION OF GOA. 

 

The Portuguese rule in Goa lasted for as long as 450 years.  It can be said that 

the history of the Portuguese rule in Goa was much similar to the British rule in 

India. What is more interesting to note is that while the Portuguese ruled Goa, 

their country was also ruled by Spain for a period of 60 years? 

This topic has been discussed under the following two heads namely, under the 

Portuguese civil code or pre liberation era and post liberation era. 

2.5.1. Position of Women under the Portuguese Civil Code, 1867 

A unique Code applicable to the people of Goa in matters of marriage, divorce, 

properties and inventories.  The Portuguese had brought out a Civil Code in 

1867 with liberal amendments which had a lasting impact on the lives of the 

people.  This Code prohibited the practice of polygamy irrespective of religion.   

It made compulsory the civil registration of marriage and a right of ownership 

and inheritance of property equal to the man was given to the women.  After 

1910 the right to divorce under certain conditions was given to women.  

Women started to enjoy more rights and a legal position similar to that of men. 

 

 
41 Radhika Kapoor, Status of Women in Pre-Independence India (2019) 
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With respect to property also there were four types of regimes which were in 

existence, out of these four the general communion of assets was the one 

preferred in the absence of an ante-nuptial agreement. 

 

Women enjoyed half the rights in the property of her husband. This was the 

position only in Goa on account of the Portuguese Civil Code in force here, so 

also this code is the unique code available only to the Goan women.  Nowhere 

else in the country do women enjoy such an elite status.42 Women in the other 

parts of the country are governed by the Uniform Civil Code.43 

 

After having considered the position of women under the unique Portuguese 

Civil Code, we shall now proceed to discuss about what the liberation period in 

1961 had in store for the Goan women, who are often part of the larger Indian 

history. 

 

2.5.2. Status of women after Goan Liberation  

Goa attained its liberation from the Portuguese rule on 19th December 

1961nafter which it continues to exist as the Union territory until it attained 

statehood on 30th May 1987 and became the 25th state of the Indian union. 

Women were legally entitled to an equal share of both paternal as well as 

maternal property.  The Portuguese adopted a policy of religious and racial 

discrimination.  At first, they were keen in empire-building, conversion and 

colonization of Goa and encouraged inter-racial marriages among the local 

women and Portuguese soldiers. 

Many reforms had taken place in Goa at this time.  The practice of Sati was 

abolished by the Portuguese during the regime of Afonso de Albuquerque. 

Later the Viceroy promulgated an order preventing the practice in the areas of 

Bardez and Salcete.  Governor Francisco Barreto permitted the practice of Sati 

 
42 Carlos Azaredo et.al., Passage to India, (18th December 1961) available at goancauses.com 
43 India Const. art. 44: Uniform civil code for the citizens The State shall endeavour to secure for the 

citizens a uniform civil code throughout the territory of India 
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on account of the consistent pressure from influential Hindus and new converts.  

After liberation of Goa in 1961, there was a need to demand the upliftment of 

women in Goa.  Thus, several changes were seen as can be seen below. 

 

2.6 POST INDEPENDENCE STATUS OF INDIAN WOMEN 

It reformed and totally changed the legal system with legislations highlighting 

the need and importance of women empowerment and upliftment.  The laws 

tried to accord protection and equality through reservations and other similar 

schemes to curb and curtain the inherent social evils prevalent in the Indian 

society and culture. 

In the post-independence era, various legislations have been enacted to give 

equal rights and privileges to women along with men, to eliminate 

discriminations against women, remove inequality between sexes and in order 

to remove social barriers coming in the way of their self-realization and 

development.  The plethora of laws that have been enacted are listed herewith 

and are listed below, but the greatest law that was brought about was the 

written constitution which came into force on 26th January 1950.  There were 

several provisions made for the women, which were as under: 

2.6.1   Position of women under the Indian constitution 

The Constitution of India is the supreme law of the land.  It is supreme because 

it has been laid down by the people and it lives for the people of India. Since 

the inception of the Indian Constitution in the year 1950 it has come a long way 

to uphold the constitutional rights and privileges which it provides to the Indian 

Women. 

 

The Constitution not only guarantees equality to women but also empowers the 

State to adopt measures of positive discrimination in favour of women for 

neutralizing the cumulative socio economic, educational and political 
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disadvantages faced by them.  The laws that provide protection to the citizens 

are classified under three broad heads: 

 

(i) Fundamental Rights (Part III) 

(ii) Directive Principles of State Policy (Part IV) 

(iii) Fundamental Duties (Part IV A) 

 

The women rights in India and the various safeguards are well-preserved in the 

constitution. Let us now discuss the fundamental Rights under Part III. 

2.6.1.1 Fundamental Rights: 

There are some basic human rights that are given to all the human beings and 

without which one cannot enjoy his/her freedom.    These rights are known as 

“Fundamental Rights” in India and “Human Rights” in the world.  These basic 

human rights are available to all citizens based irrespective of the class, caste, 

religion, sex etc. 

The following are some of the special provisions upholding the rights by the 

constitution that are exclusively available to a female citizen of India.  These 

are discussed as under: 

(i) The state shall not discriminate against any native of India on the ground 

of sex 44 and the state is also authorized to make any special provision for 

women. In other words, this provision permits the state to make 

affirmative discrimination in favour of females45.  Likewise, no citizen 

shall be segregated against or be unsuitable for any office or employment 

under the state on the base of sex46. 

 
44 Indian Constitution Art. 15(1): The State shall not discriminate against any citizen on grounds only 

of religion, race, caste, sex, place of birth or any of them 
45 Indian Constitution Art. 15(3): Nothing in this article shall prevent the State from making any special 

provision for women and children 
46 Indian Constitution Art. 16 (3) : Nothing in this article shall prevent Parliament from making any law 

prescribing, in regard to a class or classes of employment or appointment to an office under the 

Government of, or any local or other authority within, a State or Union territory, any requirement as 

to residence within that State or Union territory prior to such employment or appointment 
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(ii) Traffic in human beings and enforced labour is banned47 under the 

provisions of the Constitution.  It also ensures that no women shall be 

forced into prostitution.  It prevents buying and selling of women as 

goods. 

 

(iii) The most important safeguard that is provided for the women is to secure 

the right to a sufficient means of livelihood48 to both the male and female 

equally. The right to life is safeguarded by virtue of these provisions. 

Right to privacy is included in her right to life, and no person can infringe 

her right to privacy by involving himself in the commission of sexual 

offences.  The provision is the basis for the existence of all the other 

Fundamental rights guaranteed by the supreme law of the land. 

 

After having discussed provisions of Part III let us now consider what our 

Fundamental duties as citizens are. These duties are available to all and 

there is no specific provision in these duties that seek to protect the rights 

of women in particular. 

 

2.6.1.2 Fundamental Duties 

 

Just like the fundamental rights, there are fundamental duties enshrined in the 

Constitution.  Like for instance, duty to respect the national flag, to show 

compassion towards other creatures, etc.  The rights and duties are like the two 

sides of the same coin.  Both are required for the fullest utilization of the rights. 

 

After having discussed in brief the Fundamental duties under Part IV A let us 

now consider the Directive Principles of State Policy. 

 
47 Indian Constitution Art. 23(1): Traffic in human beings and begar and other similar forms of forced 

labour are prohibited and any contravention of this provision shall be an offence punishable in 

accordance with law. 
48 Indian Constitution Art. 39(a): that the citizens, men and women equally, have the right to an 

adequate means of livelihood 
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2.6.1.3. Directive Principles of State Policy (DPSP). 

 

Just like the fundamental rights are available to the citizens, the DPSP are 

principles followed by the State.  It contains many principles exclusively 

directed to protect the women like, the State has to ensure equal pay for equal 

work for both Indian male and female49 . Likewise, the state is required to 

ensure that the strength and health of women workers are not abused and that 

they are not obliged by economic necessity to enter avocations unsuited to their 

strength50.  In addition, the state shall also make procurement for securing just 

and humane conditions of work and maternity welfare51.  Similarly, it shall also 

be the duty of every native of India to renounce practices derogatory to the 

dignity of women52  In matters of political representation of women it states 

that One-third of the entire number of seats to be filled by direct election in 

every Panchayat shall be reserved for females53 .  In the grassroot level also, it 

makes provision to reserve One-third of the entire number of offices of 

Chairpersons in the Panchayats at each level shall be for females54.  Similarly, 

One-third of the whole number of seats to be filled by direct election in all 

Municipalities shall be reserved for females55 and the offices of Chairpersons 

 
49 Indian Constitution Art. 39(d): that there is equal pay for equal work for both men and women 
50 Indian Constitution Art. 39(e): that the health and strength of workers, men and women, and the 

tender age of children are not abused and that citizens are not forced by economic necessity to enter 

avocations unsuited to their age or strength; 
51 Indian Constitution Art. 42: Provision for just and humane conditions of work and maternity relief. 

The State shall make provision for securing just and humane conditions of work and for maternity 

relief. 
52 Indian Constitution Art. 51-A(e): to promote harmony and the spirit of common brotherhood 

amongst all the people of India transcending religious, linguistic and regional or sectional diversities; 

to renounce practices derogatory to the dignity of women; 
53 Indian Constitution Art. 243-D(3) : Not less than one-third (including the number of seats reserved 

for women belonging to the Scheduled Castes and the Scheduled Tribes) of the total number of seats 

to be filled by direct election in every Panchayat shall be reserved for women and such seats may be 

allotted by rotation to different constituencies in a Panchayat. 
54 Indian Constitution Art. 243-D (4): The offices of the Chairpersons in the Panchayats at the village 

or any other level shall be reserved for the Scheduled Castes, the Scheduled Tribes and women in 

such manner as the Legislature of a State may, by law, provide 
55 Indian Constitution Art. 243-T(3) : Not less than one-third (including the number of seats reserved 

for women belonging to the Scheduled Castes and the Scheduled Tribes) of the total number of seats 

to be filled by direct election in every Municipality shall be reserved for women and such seats may 

be allotted by rotation to different constituencies in a Municipality. 



Page | 50 
 

in the Municipalities shall be reserved for females in such manner as the State 

Legislature may provide56 

Though the position of women has developed in the last four decades, however 

still they are struggling to maintain their freedom and dignity. Presently Indian 

women are suffering from the toughest time physically and mentally, mainly 

due to unawareness and lack of information on legal and constitutional woman 

rights in India. The Constitution provides many protection women rights such 

as Protective discrimination in favour of women, Right of women against 

exploitation, Rights of women under directives, Right to freedom of women 

and political representations of women. 

After discussing the provisions of the constitution, let us see the various 

criminal rights that flow directly from the Constitution are  sought to give 

maximum protection to the women. 

2.6.2. Criminal laws protecting the women from Sexual Offences in India: 

There were certain laws that were enacted in order to protect women in 

particular from various sexual offences.  Some laws were enacted during the 

British rule like for example the Indian Penal Code of 1860, the Indian 

Evidence Act of 1872 and some were enacted soon after the commencement of 

the Indian constitution. These laws continue to exist in our legal system with 

changes having made from time to time the criminal laws are classified under 

the following heads: 

 

I. The Indian Penal Code, 1860 

II. The Indian Evidence Act, 1872 

III. The Code of Criminal Procedure, 1973 

 

 

 
56 Indian Constitution Art. 243-T (4): The offices of Chairpersons in the Municipalities shall be 

reserved for the Scheduled Castes, the Scheduled Tribes and women in such manner as the 

Legislature of a State may, by law, provide. 
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2.6.2.1 Indian Penal Code, 1860 

The Indian Penal Code, 1860, is the enactment that was brought about by the 

British rule in India. It has remained with us, however with many changes from 

time to time.  It contains sections meant to punish the offender if certain 

conditions are proved and if there is presence of “mens rea”.  There are specific 

provisions that the Code lays down to exclusively protect the women from 

certain offences.  Let us discuss the major offences one by one: 

(i) Acid Attack 

In the view of this section, whosoever causes permanent or partial damage or 

burns, disfigures or disables any part of the body of a person or causes grievous 

hurt by throwing or administering acid with an intention to cause such injury or 

hurt will be punished with imprisonment of at least ten years which may extend 

to life imprisonment with fine57. 

(ii) Rape 

Section 37558, IPC defines rape. In simple terms, the offence of rape is the 

ravishment of a woman, without her consent, by force, fraud or fear. In other 

words, it is the carnal knowledge (penetration of any of the slightest degree of 

the male organ of reproduction) of any woman by force against her will. It is an 

obnoxious act of highest degree which violates the right to privacy and sanctity 

 
57 Indian Penal Code, 1860 (Act No. 45), Sec.326A & 326B (India): Voluntarily causing grievous hurt 

by dangerous weapons or means 
58 Indian Penal Code, 1860 (Act No. 45), Sec. 375:Rape: [A man is said to commit “rape” who, except 

in the case hereinafter excepted, has sexual intercourse with a woman under circumstances falling 

under any of the six following descriptions: — (First) — Against her will. (Secondly) —Without her 

consent. (Thirdly) — With her consent, when her consent has been obtained by putting her or any 

person in whom she is interested in fear of death or of hurt. (Fourthly) —With her consent, when the 

man knows that he is not her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. (Fifthly) — With her consent, 

when, at the time of giving such consent, by reason of unsoundness of mind or intoxication or the 

administration by him personally or through another of any stupefying or unwholesome substance, 

she is unable to understand the nature and consequences of that to which she gives consent. (Sixthly) 

— With or without her consent, when she is under sixteen years of age. Explanation.—Penetration is 

sufficient to constitute the sexual intercourse necessary to the Offence of rape. (Exception) —Sexual 

intercourse by a man with his own wife, the wife not being under fifteen years of age, is not rape.] 

STATE AMENDMENT  
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of a female. Apart from being a dehumanizing and perverted act, it is also an 

unlawful interference in the personal life of a woman which is an intense blow 

on the honor, dignity, reputation and self-esteem of a woman. This outrageous 

crime not only causes physical injury to the victim but also humiliates, 

degrades and leaves a scar on the most precious jewel of a woman i.e. her 

character and dignity59. 

 

59 Indian Penal Code, 1860 (Act No. 45), Sec. 376, 376A, 376B, 376C, 376D & 376E (India) : 

Punishment for Rape : 1[376. Punishment for rape.—(1) Whoever, except in the cases provided for 

by sub-section (2), commits rape shall be punished with imprisonment of either description for a 

term which shall not be less than seven years but which may be for life or for a term which may 

extend to ten years and shall also be liable to fine unless the women raped is his own wife and is not 

under twelve years of age, in which cases, he shall be punished with imprisonment of either 

description for a term which may extend to two years or with fine or with both: Provided that the 

court may, for adequate and special reasons to be mentioned in the judgment, impose a sentence of 

imprisonment for a term of less than seven years. (2) Whoever,—(a) being a police officer commits 

rape—(i) within the limits of the police station to which he is appointed; or (ii) in the premises of any 

station house whether or not situated in the police station to which he is appointed; or (iii) on a 

woman in his custody or in the custody of a police officer subordinate to him; or (b) being a public 

servant, takes advantage of his official position and commits rape on a woman in his custody as such 

public servant or in the custody of a public servant subordinate to him; or (c) being on the 

management or on the staff of a jail, remand home or other place of custody established by or under 

any law for the time being in force or of a woman’s or children’s institution takes advantage of his 

official position and commits rape on any inmate of such jail, remand home, place or institution; or 

(d) being on the management or on the staff of a hospital, takes advantage of his official position and 

commits rape on a woman in that hospital; or (e) commits rape on a woman knowing her to be 

pregnant; or(f) commits rape on a woman when she is under twelve years of age; or (g) commits 

gang rape, shall be punished with rigorous imprisonment for a term which shall not be less than ten 

years but which may be for life and shall also be liable to fine: Provided that the Court may, for 

adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment of 

either description for a term of less than ten years. Explanation 1.—where a woman is raped by one 

or more in a group of persons acting in furtherance of their common intention, each of the persons 

shall be deemed to have committed gang rape within the meaning of this sub-section. Explanation 

2.—“Women’s or children’s institution” means an institution, whether called an orphanage or a 

home for neglected woman or children or a widows’: Punishment for causing death or resulting in 

persistent vegetative state of victim. 

376A. Whoever, commits an offence punishable under sub-section (l) or subsection (2) of section 376 

and in the course of such commission inflicts an injury which causes the death of the woman or 

causes the woman to be in a persistent vegetative state, shall be punished with rigorous imprisonment 

for a term which shall not be less than twenty years, but which may extend to imprisonment for life, 

which shall mean imprisonment for the remainder of that person's natural life, or with death. Sexual 

intercourse by husband upon his wife during separation; 376B. Whoever has sexual intercourse with 

his own wife, who is living separately, whether under a decree of separation or otherwise, without 

her consent, shall be punished with imprisonment of either description for a term which shall not be 

less than two years but which may extend to seven years, and shall also be liable to fine. ; 

Explanation.—in this section, "sexual intercourse" shall mean any of the acts mentioned in clauses 

(a) to (d) of section 375. ; Sexual intercourse by person in authority. 376C. Whoever, being—a.     in 
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(iii) Kidnapping and abduction for different purposes 

Kidnapping here is to be understood in the following context.  Sometimes it is 

used along with the concept of ‘abduction’ although both terms are not to be 

used interchangeably60. 

 

(iv) Kidnapping, abducting or compelling a woman to marry, etc.-  

It states that if any one kidnaps or abducts a woman with an intention of 

compelling her to marry any one against her will, or for the purpose of forcing 

or seducing her to have illicit intercourse shall be liable to be punished.  The 

punishment would be imprisonment for a term which may extend to ten years, 

and shall also be liable to fine.  It also states that if any one by use of criminal 

 
a position of authority or in a 6duciary relationship; or b.    a public servant; or  c.     Superintendent 

or manager of a jail, remand home or other place of custody established by or under any law for the 

time being in force, or a women's or children's institution; or d.    on the management of a hospital or 

being on the staff of a hospital, abuses such position or 6duciary relationship to induce or seduce any 

woman either in his custody or under his charge or present in the premises to have sexual intercourse 

with him, such sexual intercourse not amounting to the offence of rape, shall be punished with 

rigorous imprisonment of either description for a term which shall not be less than 6ve years, but 

which may extend to ten years, and shall also be liable to fine. Explanation l.—In this section, 

"sexual intercourse" shall mean any of the acts mentioned in clauses (a) to (d) of section 375. 

Explanation 2. —For the purposes of this section, Explanation I to section 375 shall also be 

applicable. Explanation 3.—"Superintendent", in relation to a jail, remand home or other place of 

custody or a women's or children's institution, includes a person holding any other office in such jail, 

remand home, place or institution by virtue of which such person can exercise any authority or 

control over its inmates. Explanation 4.—The expressions "hospital" and "women's or children's 

institution" shall respectively have the same meaning as in Explanation to sub-section (2) of section 

376. Gang rape. 376D. Where a woman is raped by one or more persons constituting a group or 

acting in furtherance of a common intention, each of those persons shall be deemed to have 

committed the offence of rape and shall be punished with rigorous imprisonment for a term which 

shall not be less than twenty years, but which may extend to life which shall mean imprisonment for 

the remainder of that person's natural life, and with fine: Provided that such fine shall be just and 

reasonable to meet the medical expenses and rehabilitation of the victim: Provided further that any 

fine imposed under this section shall be paid to the victim. Punishment for repeat offenders.; 376E. 

Whoever has been previously convicted of an offence punishable under section 376 or section 376A 

or section 3760 and is subsequently convicted of an offence punishable under any of the said sections 

shall be punished with imprisonment for life which shall mean imprisonment for the remainder of 

that person's natural life, or with death.'.  me or by any other name, which is established and 

maintained for the reception and care of woman or children. Explanation 3.—“Hospital” means the 

precincts of the hospital and includes the precincts of any institution for the reception and treatment 

of persons during convalescence or of persons requiring medical attention or rehabilitation. 

60 Indian Penal Code, 1860 (Act No. 45), Sec. 363-373 : Punishment for Kidnapping 
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intimidation or by way of abuse of authority or any other method of 

compulsion, induces any woman to go from any place with an intention of 

seducing her or forcing her to have illicit intercourse with another person shall 

be punished accordingly. 

 

(v) Procreation of minor girl 

If anyone by whatever means induces any minor girl under the age of eighteen 

years to go from any place with an intention that such a girl may be, knowingly 

or unknowingly, be forced or seduced to have an illicit intercourse with another 

person shall also be punished  with imprisonment which may extend to ten 

years, and shall also be liable to fine61. 

(vi) Importation of girl from foreign country 

It states that  if any person imports into India from any country outside India  

any girl under the age of twenty-one years with intent that she knowingly or 

unknowingly be  forced or seduced to have illicit intercourse with another 

person, shall be punishable with imprisonment which may extend to ten years 

and shall also be liable to fine62. 

(vii) Selling minor for purpose of prostitution, etc. 

It lays down that if any person sells, lets to hire, or otherwise disposes in any 

manner any girl under eighteen years of age with an intention that such person 

will be used for the purpose of prostitution or illicit intercourse with any person 

or for any unlawful and immoral purpose, shall be punished with imprisonment 

 
61 Indian Penal Code, 1860 (Act No. 45), Sec. 366A: Whoever, by any means whatsoever, induces any 

minor girl under the age of eighteen years to go from any place or to do any act with intent that such 

girl may be, or knowing that it is likely that she will be, forced or seduced to illicit intercourse with 

another person shall be punishable with imprisonment which may extend to ten years, and shall also 

be liable to fine.  
62 Indian Penal Code, 1860 (Act No. 45), Sec. 366B: Whoever imports into 161[India] from any country 

outside India 162[or from the State of Jammu and Kashmir] any girl under the age of twenty-one years 

with intent that she may be, or knowing it to be likely that she will be, forced or seduced to illicit 

intercourse with another person, 163[***] shall be punishable with imprisonment which may extend 

to ten years and shall also be liable to fine.] 
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of either description for a term which may extend to ten years, and shall be 

liable to fine63. 

 

(vii) Buying a minor for the purpose of prostitution: 

 

It states that buying or hiring or obtaining possession of a girl under eighteen 

years of age  with an intention of employing her or using her for  prostitution or 

illicit intercourse with any person or for any unlawful and immoral purpose, 

shall be punished with imprisonment of either description for a term which may 

extend to ten years, and shall also be liable to fine64. 

The prostitute or the manager of a brothel, who buys, hires or otherwise obtains 

possession of a female under eighteen years of age shall, be presumed to have 

obtained possession of such female with the intent that she shall be used for the 

purpose of prostitution. 

(ix) Dowry deaths 

Dowry deaths and bride burning are shameful and sinful act which are still 

prevailing in the Indian society. It is a symbol of a certain kind of illness and 

are seen in certain parts of the country in spite of it being a criminal offence.  

This provision protects the women in this regard by imposing harsh 

punishment65. 

 
63 Indian Penal Code, 1860 (Act No. 45), Sec. 372 : Whoever sells, lets to hire, or otherwise disposes of 

any 164[person under the age of eighteen years with intent that such person shall at any age be 

employed or used for the purpose of prostitution or illicit intercourse with any person or for any 

unlawful and immoral purpose, or knowing it to be likely that such person will at any age be] 

employed or used for any such purpose, shall be punished with imprisonment of either description 

for a term which may extend to ten years, and shall be liable to fine. 
64 Indian Penal Code, 1860 (Act No. 45), Sec. 373 : Whoever buys, hires or otherwise obtains 

possession of any 164[person under the age of eighteen years with intent that such person shall at any 

age be employed or used for the purpose of prostitution or illicit intercourse with any person or for 

any unlawful and immoral purpose, of knowing it to be likely that such person will at any age be] 

employed or used for any purpose, shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to fine. 
65 Indian Penal Code, 1860 (Act No. 45), Sec. 304B : Where the death of a woman is caused by any 

burns or bodily injury or occurs otherwise than under normal circumstances within seven years of her 

marriage and it is shown that soon before her death she was subjected to cruelty or harassment by her 

husband or any relative of her husband for, or in connection with, any demand for dowry, such death 
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(x) Cruelty by husband or  relatives of the husband 

A separate chapter of IPC deals with the issues of cruelty by a husband or his 

relatives under this provision.  The main objective for introducing this 

provision was to punish the husband and his relatives who torture, ill-treat and 

harass a woman with a view to force her or any other person related to het to 

meet any unlawful demands66.  

(xi) Outraging the modesty of women 

This provision deals with the offence of molestation or assault on a woman 

with an intention to outrage her modesty.  It aims to give protection to the 

women against any form of indecent or unaccepted behavior which is 

derogatory.   It also provides that if any person makes use of criminal force 

with intent to outrage the modesty of a woman, then there is punishment that is 

prescribed67. 

(xii) Sexual harassment 

This new provision was incorporated by virtue of the decision of the Supreme 

Court whilst dealing with the issue of sexual harassment at workplace. Through 

the Criminal Law (Amendment) Act, 2013, this provision was inserted in the 

IPC which defines the offence of ‘sexual harassment’ and set down punishment 

for it68. And a person under this law is liable for this offence under the 

following circumstances: 

 
shall be called "dowry death", and such husband or relative shall be deemed to have caused her 

death. 
66 Indian Penal Code, 1860 (Act No. 45), Sec. 498A: Husband or relative of husband of a woman 

subjecting her to cruelty.  Whoever, being the husband or the relative of the husband of a woman, 

subjects such woman to cruelty shall be punished with imprisonment for a term which may extend to 

three years and shall also be liable to fine. 
67 Indian Penal Code, 1860 (Act No. 45), Sec. 354 : Assault or criminal force to woman with intent to 

outrage her modesty. Whoever assaults or uses criminal force to any woman, intending to outrage or 

knowing it to be likely that he will thereby outrage her modesty, shall be punished with 

imprisonment of either description for a term which may extend to two years, or with fine, or with 

both. 
68 Indian Penal Code, 1860 (Act No. 45), Sec. 354A : Sexual harassment and punishment for sexual 

harassment : (1) A man committing any of the following acts— (i) physical contact and advances 

involving unwelcome and explicit sexual overtures; or (ii) a demand or request for sexual favors; or 
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(a) If he makes physical contact and advance unwelcome and explicit 

sexual act; 

(b) Demands or requests for sexual favours; 

(c) Shows pornography against the will of a woman; 

(d) Make sexually colored remarks. 

 

(xiii) Assault on women with intent to disrobe her 

It is an offence which amounts to assaulting or using criminal force over a 

woman or abetting any such act with intent to disrobe her or to compel her to 

be naked, with a punishment of not less than three years which may extend to 

seven years with a fine. It is a gender specific offence i.e. only a man can be 

punished under this section69. 

(xiv) Voyeurism 

The word ‘voyeurism’ means appeasement derived from observing the genital 

or sexual acts of others usually secretly. This offence came into light after 

Delhi Rape case in the year 2012. This provision is divided in two different 

parts. Firstly, when a person watches or captures image of a woman engaging 

in some private act and secondly, when the person disseminates or spreads such 

an image70.  

 
(iii) showing pornography against the will of a woman; or (iv) making sexually coloured remarks, 

shall be guilty of the offence of sexual harassment ; (2)Any man who commits the offence specified 

in clause (i) or clause (ii) or clause (iii) of sub-section (iv) shall be punished with rigorous 

imprisonment for a term which may extend to three years, or with fine, or with both.; (3) Any man 

who commits the offence specified in clause (iv) of sub-section (1) shall be punished with 

imprisonment of either description for a term which may extend to one year, or with fine, or with 

both. 
69 Indian Penal Code, 1860 (Act No. 45), Sec. 354B : Assault or use of criminal force to woman with 

intent to disrobe.—Any man who assaults or uses criminal force to any woman or abets such act with 

the intention of disrobing or compelling her to be naked, shall be punished with imprisonment of 

either description for a term which shall not be less than three years but which may extend to seven 

years, and shall also be liable to fine. 
70 Indian Penal Code, 1860 (Act No. 45), Sec. 354C: Voyeurism.—Any man who watches, or captures 

the image of a woman engaging in a private act in circumstances where she would usually have the 

expectation of not being observed either by the perpetrator or by any other person at the behest of the 

perpetrator or disseminates such image shall be punished on first conviction with imprisonment of 

either description for a term which shall not be less than one year, but which may extend to three 

years, and shall also be liable to fine, and be punished on a second or subsequent conviction, with 
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(xv) Stalking 

The term ‘stalking’ generally means the act of following or trying to contact 

despite disinterest of woman. This section contains two offences. Firstly, where 

a man follows or contacts or attempts to contact a woman repeatedly despite 

her clear indication of disinterest and secondly, where a man monitors the use 

by a woman of the internet, email, or any other form of electronic 

communication.71 

(xvi) Word, gesture or act intended to insult the modesty of a woman72 

An act which is done intending to insult the modesty of woman which may not 

necessarily involve any physical force is brought under the shade of this 

provision. This section intends to deter any kind of aggression into a woman’s 

modesty whether by any word of mouth, gesture or act or by intruding upon the 

privacy of such woman. This section is also referred as the ‘Eve Teasing 

Section’.  

After assessing the various provisions that are available to the women who are 

victims or may in future be victims of these offences under the most important 

provisions of the Indian Penal Code, 1860, we shall now highlight the various 

relevant women friendly provisions under the Indian Evidence Act, 1872. 

2.6.2.2 The Indian Evidence Act, 1872 (IEA) 

Evidence is important in all the offences which are criminal in nature.  As it is 

rightly said, that ‘a person is innocent until proved guilty’. IEA deals with 

general provisions which are gender neutral.  However, handful of these 

 
imprisonment of either description for a term which shall not be less than three years, but which may 

extend to seven years, and shall also be liable to fine. 
71 Indian Penal Code, 1860 (Act No. 45), Sec. 354D : Stalking.—(1) Any man who— (i) follows a 

woman and contacts, or attempts to contact such woman to foster personal interaction repeatedly 

despite a clear indication of disinterest by such woman; or (ii) monitors the use by a woman of the 

internet, email or any other form of electronic communication…. 
72 Indian Penal Code, 1860 (Act No. 45), Sec. 509 : Whoever, intending to insult the modesty of any 

woman, utters any words, makes any sound or gesture, or exhibits any object, intending that such 

word or sound shall be heard, or that such gesture or object shall be seen, by such woman, or intrudes 

upon the privacy of such woman, 1 [shall be punished with simple imprisonment for a term which 

may extend to three years, and also with fine]. 
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specific provisions to protect women at the time of taking or giving of evidence 

or proof under the Indian Evidence Act are mentioned as follows: 

(i) Abetment as to Suicide by a Married Women 

It deals with the presumptions of abetment of suicide of a married woman 

either by her husband or any of his relatives. The courts have many times laid 

down certain   essential conditions to determine this provision in toto73.  These 

essentials are as under: 

(i) that the incident of suicide took place within seven years from the 

date of her marriage; and 

(ii)  That her husband, or his relative, had subjected her to cruelty 

before commission of this Act Section 498A74 . 

(iii) Abetment of Suicide to married Women for the purpose of 

Dowry Section 114B of Indian Evidence Act deals with the 

presumption that is related to abetment of suicide of a married 

woman for the purpose of dowry. This Section empowers the court 

to presume that the husband and his relative are the abettors of 

suicide and the wife was subjected to cruelty or any torture related 

to demand of dowry. 

These were some of the handpicked provisions favouring the women in 

particular.  After having perused the provisions at length of the Indian 

Evidence Act, let us now highlight the procedural requirements which have 

been laid down in the Code of Criminal Procedure, 1973 in favour of women. 

 
73 Indian Penal Code, 1860 (Act No. 45), Sec. 113 : Liability of abettor for an effect caused by the act 

abetted different from that intended by the abettor.—When an act is abetted with the intention on the 

part of the abettor of causing a particular effect, and an act for which the abettor is liable in 

consequence of the abetment, causes a different effect from that intended by the abettor, the abettor 

is liable for the effect caused, in the same manner and to the same extent as if he had abetted the act 

with the intention of causing that effect, provided he knew that the act abetted was likely to cause 

that effect. 
74 Indian Penal Code, 1860 (Act No. 45), Sec. 498A : Husband or relative of husband of a woman 

subjecting her to cruelty.—Whoever, being the husband or the relative of the husband of a woman, 

subjects such woman to cruelty shall be punished with imprisonment for a term which may extend to 

three years and shall also be liable to fine. 
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The detailed explanations along with the analysis have been given in the 

following chapters by the Researcher. 

2.6.2.3 The Code of Criminal Procedure, 1973 

 

The Code of Criminal Procedure is a statute which is handicapped without the 

aid of the Indian Penal Code(IPC) and the Indian Evidence Act (IEA).  Hence, 

it is worth to mention about the procedural aspects in cases of trial of a victim 

who happens to be a woman. 

 

The following are some illustrations from the Code: 

(i) That, there shall be no arrests made after sunset and before sunrise 

except with the permission of the Judicial Magistrate.75 

(ii) That, there has to be a notice required to be given for searching the 

place owned by a women76 

(iii) That, the search of a women sought  to be arrested is to be done by 

women personnel only.77 

(iv)  That, the medical examination has to be done by a female 

practitioner78 

(v) That, in cases of cognizable offence, an FIR can be lodged which 

would be reduced to writing by the Police. orally79 

 
75 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 46(4) : Save in exceptional 

circumstances, no woman shall be arrested after sunset and before sunrise, and where such 

exceptional circumstances exist, the woman police officer shall, by making a written report, obtain 

the prior permission of the Judicial Magistrate of the first class within whose local jurisdiction the 

offence is committed or the arrest is to be made.] 
76 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 47(2) : If ingress to such place 

cannot be obtained under sub-section (1), it shall be lawful in any case for a person acting under a 

warrant and in any case in which a warrant may issue, but cannot be obtained without affording the 

person to be arrested an opportunity of escape, for a police officer to enter such place and search 

therein, and in order to effect an entrance into such place, to break open any outer or inner door or 

window of any house or place, whether that of the person to be arrested or of any other person, if 

after notification of his authority and purpose, and demand of admittance duly made, he cannot 

otherwise obtain admittance:… 
77 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 51(2) : Whenever it is necessary to 

cause a female to be searched, the search shall be made by another female with strict regard to 

decency. 
78 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 53(2) : Whenever the person of a 

female is to be examined under this section, the examination shall be made only by, or under the 

supervision of, a female registered medical practitioner. 
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(vi) That, no women shall be required to attend at any place for 

investigation other than her residence.80 

(vii) That, the right to Privacy while recording statement (for rape 

victim)81has to be maintained. 

 
79 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 154 : Information in cognizable 

cases : (1) Every information relating to the commission of a cognizable offence, if given orally to an 

officer in charge of a police station, shall be reduced to writing by him or under his direction, and be 

read Over to the informant; and every such information, whether given in writing or reduced to 

writing as aforesaid, shall be signed by the person giving it, and the substance thereof shall be 

entered in a book to be kept by such officer in such form as the State Government may prescribe in 

this behalf. (2) A copy of the information as recorded under sub- section (1) shall be given forthwith, 

free of cost, to the informant. (3) Any person aggrieved by a refusal on the part of an officer in 

charge of a police station to record the information referred to in subsection (1) may send the 

substance of such information, in writing and by post, to the Superintendent of Police concerned 

who, if satisfied that such information discloses the commission of a cognizable offence, shall either 

investigate the case himself or direct an investigation to be made by any police officer subordinate to 

him, in the manner provided by this Code, and such officer shall have all the powers of an officer in 

charge of the police station in relation to that offence. 
80 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 160 : Police officer’s power to 

require attendance of witnesses : 160. Police officer’s power to require attendance of witnesses. (1) 

Any police officer, making an investigation under this Chapter may, by order in writing, require the 

attendance before himself of any person being within the limits of his own or any adjoining station 

who, from the information given or otherwise, appears to be acquainted with the facts and 

circumstances of the case; and such person shall attend as so required: Provided that no male person 

under the age of fifteen years or woman shall be required to attend at any place other than the place 

in which such male person or woman resides. (2) The State Government may, by rules made in this 

behalf, provide for the payment by the police officer of the reasonable expenses of every person, 

attending under sub- section (1) at any place other than his residence. 
81 The Code of Criminal Procedure, 1973 (Act No. 2 of 1974), Sec. 164 : Recording of confessions and 

statements : (1) Any Metropolitan Magistrate or Judicial Magistrate may, whether or not he has 

jurisdiction in the case, record any confession or statement made to him in the course of an 

investigation under this Chapter or under any other law for the time being in force, or at any time 

afterwards before the commencement of the inquiry or trial: Provided that no confession shall be 

recorded by a police officer on whom any power of a Magistrate has been conferred under any law 

for the time being in force. (2) The Magistrate shall, before recording any such confession, explain to 

the person making it that he is not bound to make a confession and that, if he does so, it may be used 

as evidence against him; and the Magistrate shall not record any such confession unless, upon 

questioning the person making it, he has reason to believe that it is being made voluntarily. (3) If at 

any time before the confession is recorded, the person appearing before the Magistrate states that he 

is not willing to make the confession, the Magistrate shall not authorise the detention of such person 

in police custody. (4) Any such confession shall be recorded in the manner provided in section 281 

for recording the examination of an accused person and shall be signed by the person making the 

confession; and the Magistrate shall make a memorandum at the foot of such record to the following 

effect:-" I have explained to (name) that he is not bound to make a confession and that, if he does so, 

any confession he may make may be used as evidence against him and I believe that this confession 

was voluntarily made. It was taken in my presence and hearing, and was read over to the person 

making it and admitted by him to be correct, and it contains a full and true account of the statement 

made by him.  (5) Any statement (other than a confession) made under sub- section (1) shall be 

recorded in such manner hereinafter provided for the recording of evidence as is, in the opinion of 

the Magistrate, best fitted to the circumstances of the case; and the Magistrate shall have power to 

https://indiankanoon.org/doc/1952888/
https://indiankanoon.org/doc/1622626/
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Likewise, after the perusal of the various procedural benefits to the victims 

there are some major changes brought about by the most prolific amendment of 

the present times, viz, the Criminal Law (Amendment) Act 2013. 

 

 2.6.2.4 The Criminal Law (Amendment) Act, 2015 

This Amendment was brought into effect after the infamous Nirbhaya case 

where there were major changes that were brought about in the IPC, IEA and 

Cr.PC.  Some of the changes amongst the many are mentioned below: 

(i) That the Registration of complaint can be done from any police station 

(for rape victim or relatives). 

(ii) That, the time is immaterial in cases of rape or molestation, Police 

cannot refuse to register an FIR even if a considerable period of time has 

elapsed since the incident. 

 
administer oath to the person whose statement is so recorded. (6) The Magistrate recording a 

confession or statement under this section shall forward it to the Magistrate by whom the case is to 

be inquired into or tried. 
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(iii) That,  the Identity of a rape victim cannot be revealed as it is a 82  

punishable offence. 

(iv) That, it is the duty of every employer to create an Internal Complaints 

Committee (ICC) under the provisions of The  Sexual Harassment at 

Workplace Act. in the organization, where employees are women or are 

working,  for redressal of such complaints or grievances.   

(v) That certain acts like Acid Attack, stalking and voyeurism also 

constitute offence: These provisions that deal exclusively with the 

criminal law provisions have been discussed in detail in the succeeding 

chapters. Likewise, the following amendment to the IPC has also 

brought about major changes, let us discuss these changes and analyse 

the position. 

 2.6.2.5 The Criminal Law (Amendment) Act, 2018 

It makes it an offence to commit rape on a child below the age of 12 years.  

This was facilitated by the Kathua rape case.  The complete analysis of the 

amendment has been discussed in the following chapters. The law is also 

 
82 Indian Penal Code, 1860 (Act No. 45), Sec. 228A : Disclosure of identity of the victim of certain 

offences, etc.: (1) Whoever prints or publishes the name or any matter which may make known the 

identity of any person against whom an offence under section 376, section 376A, section 376B, 

section 376C or section 376D is alleged or found to have been committed (hereafter in this section 

referred to as the victim) shall be punished with imprisonment of either description for a term which 

may extend to two years and shall also be liable to fine. (2) Nothing in sub-section (1) extends to any 

printing or publication of the name or any matter which may make known the identity of the victim if 

such printing or publication is—(a) by or under the order in writing of the officer-in-charge of the 

police station or the police officer making the investigation into such offence acting in good faith for 

the purposes of such investigation; or (b) by, or with the authorization in writing of, the victim; or (c) 

where the victim is dead or minor or of unsound mind, by, or with the authorization in writing of, the 

next of kin of the victim: Provided that no such authorization shall be given by the next of kin to 

anybody other than the chairman or the secretary, by whatever name called, of any recognised 

welfare institution or organisation. Explanation.—For the purposes of this sub-section, “recognised 

welfare institution or organisation” means a social welfare institution or organization recognised in 

this behalf by the Central or State Government.  (3) Whoever prints or publishes any matter in 

relation to any proceeding before a court with respect to an offence referred to in sub-section (1) 

without the previous permission of such Court shall be punished with imprisonment of either 

description for a term which may extend to two years and shall also be liable to fine. Explanation.—

The printing or publication of the judgment of any High Court or the Supreme Court does not 

amount to an offence within the meaning of this section.] 
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amended to incorporate transgender as the third gender in the following 

amendment. 

2.6.2.6 The Criminal Law (Amendment) Act, 2019 

By virtue of this recent amendment, it legalizes transgender as the third gender 

and accordingly amends the provisions of IPC, IEA and Cr.PC.  Thereby seeks 

to bring about gender neutrality. 

In addition to the criminal laws, various civil laws have also been mentioned by 

the researcher for the protection of women under different circumstances.  The 

civil laws are classified under the following heads: 

 

(i)  Personal laws and the position of women 

(a) Hindu law and women 

(b) Women under the Muslim law 

(c) Christian law and status of women 

(d) Parsi women and the law 

(ii) Industrial law and protection to women 

(iii) Protection under the Medical laws 

(iv) Special laws for the benefit of women 

 

2.6.3 PERSONAL LAWS 

There are various laws that uphold the dignity and integrity of women and 

accords her the ultimate position in the legal system which arises on account of 

her marriage, divorce, succession and property matters.  Some of the important 

Acts enacted for the upliftment of women, which we consider them as personal 

laws were as follows: 
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2.6.3.1. Hindu Law:  

Under the Hindu system, there were various legislations that were passed 

which gave ample protection to the women.  Some of the Hindu laws to protect 

the women were as under:  

 

(i) The Hindu Women Right to Property Act 1937 

Under the said Act– “a widow was entitled to a limited interest over the 

property of her husband – what was to be termed as Hindu widow’s estate.”  

Under this Act, a Hindu man’s widow, his widowed daughter in law and 

widowed granddaughter in law are entitled to inherit to his estate, not only in 

default of but along with, his male issues.” The widow in a Hindu 

coparcenaries succeeds to her husband’s claim irrespective of the existence of 

male heirs83. 

(ii) The Special Marriage Act, 1954 

In India, all marriages can either be registered under the respective personal 

law (Hindu Marriage Act, 1955/Muslim Marriage Act, 1954) or under the 

Special Marriage Act, 1954. A marriage under the Special Marriage Act, 1954 

allows people from two different religious backgrounds to come together in the 

bond of marriage. Unlike the personal laws, the applicability of the Special 

Marriage Act extends to all citizens of India irrespective of their religion84. 

(iii) The Hindu Marriage Act, 1955 

The Hindu Marriage Act provides guidance for Hindus to be in a systematic 

marriage bond. It gives meaning to marriage, cohabiting rights for both the 

bride and groom, and a safety for their family and children so that they do not 

suffer from their parental issues85. 

(iv) The Hindu Adoption and Maintenance Act 1956 

 
83The Hindu Women Right to Property Act 1937 (Act No. XVIII) 
84The Special Marriage Act, 1954 (Act No. 43) 
85The Hindu Marriage Act, 1955 (Act No. 25) 
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‘Maintenance’ is generally understood as a sum/amount which is paid by, the 

husband to his wife who is unable to maintain herself either during the 

subsistence of marriage or upon obtaining separation or divorce. The Hindu 

Adoption and Maintenance Act also contain important provisions that regulate 

the quantum of maintenance86. The Act grants maintenance rights to wives, 

widowed daughters-in-law, children, aged parents, and other dependents. 

(v) The Hindu Minority and Guardianship Act 1956 

Hindu Minority and Guardianship Act was an Act enacted in order to 

contemporize the Hindu legal tradition and to codify certain parts of the laws 

relating to minority and guardianship among the Hindus. This Act goes on to 

define guardianship- relationships between persons who are minors as well as 

adults, so also between the people of all ages and their respective property87. 

(vi) The Hindu Succession Act, 1956 

The idea of the limited estate as propagated by the Hindu Women’s Right to 

Property Act was abolished in 1956 by the introduction of the Hindu 

Succession Act. The Hindu Succession Act was a progressive act that brought 

about many reforms, the most important being the granting of absolute rights to 

women, over the property that they held. The benefits of the Act were twofold 

as held by the Supreme Court in an attempt to put all controversy at rest. The 

Supreme Court declared that as under Section 14 of the Act, the disability of 

women to hold property absolutely was removed. In addition to this, it 

converted the limited estate of a female owner to an absolute estate irrespective 

of the fact that the creation of the estate occurred at a point of time before the 

enactment of the said legislation, which was retrospective in nature88. 

The Hindu Succession (Amendment) Act, 200589 was enacted to remove 

gender discriminatory provisions in the Hindu Succession Act, 1956. 

 
86 The Hindu Adoption and Maintenance Act 1956 (Act No.78) 
87 The Hindu Minority and Guardianship Act 1956 (Act No. 32)  
88 The Hindu Succession Act, 1956 (Act No. 30) 
89 The Hindu Succession (Amendment) Act, 2005 (Act No. 39) 
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Under the amendment, the daughter of a coparcener shall by birth become a 

coparcener in her own right in the same manner as the son. 

 

(vii) The Dowry Prohibition Act, 1961 

This Act intends to prevent the giving or receiving of a dowry. Under 

the Dowry Prohibition Act, dowry includes property, goods, or money given by 

either party to the marriage, by the parents of either party, or by anyone else in 

connection with the marriage. In order to provide more teeth to dowry-

prevention laws, the Government has decided to make it mandatory for couples 

to notify the list of gifts exchanged during their wedding ceremony90. 

 

(viii) Commission of Sati (Prevention) Act, 1987 

It prevent Sati practice or the voluntary or forced burning or burying alive of 

widows, and to prohibit glorification of this action through the observance of 

any ceremony, the participation in any procession, the creation of a financial 

trust, the construction of a temple, or any actions to commemorate or honor the 

memory of a widow who committed sati. Sati was first banned  by Raja Ram 

Mohan Roy during British rule  under Bengal Sati Regulation, 1829 

enactment91. 

 

(ix) Prohibition of Child Marriage Act of 2006 

The primary object of the Act is to prohibit solemnization of child marriage. 

This Act is armed with enabling provisions to prohibit child marriages and 

provide relief to victims and enhance punishment for those who abet, promote 

or solemnize such marriages. As per the act, the age of marriage for boys is 21, 

and for girls, it is 18, and any marriage of people below this age will be 

considered as a child marriage which is illegal, an offence and is punishable 

under the law92. 

 

 
90 The Dowry Prohibition Act, 1961(Act No. 28) 
91Commission of Sati (Prevention) Act, 1987 (Act No. 3) 
92Prohibition of Child Marriage Act of 2006 (Act No. 6 of 2007) 

https://en.wikipedia.org/wiki/Bengal_Sati_Regulation,_1829
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2.6.3.2. Muslim Laws: 

Muslim communities are also bound by various laws.  Though like the Hindu 

law they have certain customs to abide by, but prevalence of legislation 

sanctifies these customs.  These laws deal with marriage, succession, 

inheritance and charities among Muslims.  The most important of the Muslim 

law is the Muslim Personal Law (Shariat) Application Act, 1937 which lays 

down the provisions relating to the aforesaid. 

(i) The Dissolution of Muslim Marriages Act, 1939 

This Act deals with the circumstances in which a  Muslim women can obtain 

divorce .  It also confers various rights on the Muslim women who have been 

divorced by their husbands. Likewise it also covers matters that are connected 

therewith. These laws are not applicable in  Goa state, where the Goa Civil 

Code is applicable for all persons irrespective of religion. These laws are not 

applicable to Muslims who married under the Special Marriage Act, 195493.  

 

(ii) Muslim Women (Protection of Rights on Divorce) Act, 1986 

Before the enactment of this Muslim Women (Protection of Rights on Divorce) 

Act, a Muslim woman, who was divorced by or from her husband, was granted 

a right to livelihood from her quondam husband in the shape of maintenance 

under the provisions of Chapter IX of the Code of Criminal Procedure until she 

remarried94. This Act was an offshoot of a landmark decision given by the 

Supreme Court in the case of Mohd. Ahmad Khan v Shah Bano Begum95 

wherein the Supreme Court held that triple talaq cannot take away the 

maintenance right of a divorced Muslim women who is unable to maintain 

herself when she gets a divorce. 

 

 

 

 
93The Dissolution of Muslim Marriages Act, 1939 (Act No. 8) 
94Muslim Women (Protection of Rights on Divorce) Act, 1986 (Act No. 25) 
95 1985 (2) SCC 556 

https://en.m.wikipedia.org/wiki/Goa
https://en.m.wikipedia.org/wiki/Goa_civil_code
https://en.m.wikipedia.org/wiki/Goa_civil_code
https://en.m.wikipedia.org/wiki/Special_Marriage_Act,_1954
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(iii) The Muslim Women (Protection of Rights on Marriage) Act, 201996 

The Muslim Women (Protection of Rights on Marriage) Act, 2019 is an Act of 

the Parliament of India criminalizing triple talaq. In August 2017, the Supreme 

Court of India declared triple talaq, which enables Muslim men to instantly 

divorce their wives, to be unconstitutional. 

2.6.3.3 Christian Laws 

 

Christianity is India’s third largest religion following Hinduism and Islam. 

Christianity is believed to have come to India during two main periods, the first 

century missionary activity of Thomas, the disciple of Jesus, and the western 

missionary activities from 1500 to 1975. Before the arrival of the westerners, 

the Christians in India were following the customs and traditions of the local 

Hindus. Before the enactment of the Christian marriage act 1872, the law 

relating to solemnization of marriage in India was governed by two British 

Acts and two Indian Acts 

 

Indian Christian marriage Act, 1872 defines the term “Christian” as a person 

professing the Christian religion. Under the Act the term ‘Indian Christian’ 

includes Christian descendants of native Indians converted to Christianity as 

well as new converts. The role of women in Church has forever been 

scrutinized and misunderstood; although many Churches continue to refuse 

women certain rights. Throughout the international growth of Christianity 

women have been the majority of followers and participants, in many 

countries. Only in the twentieth century things started changing in Christianity 

with the religion getting separated from politics.   This period saw a profound 

change in the status of women in Christianity and women’s rights came in the 

forefront. 

 

 

 
96 The Muslim Women (Protection of Rights on Marriage) Act, 2019 (Act No. 20) 
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2.6.3.3.1 Christian Marriage Act, 1872 

According to Christian Law, marriage is considered to be a permanent union of 

one man and one woman to the exclusion of others. Marriage, as is seen in 

Christian tradition, is neither a civil contract nor is it purely a religious 

ceremony. It is seen as a contract according to the Laws of Nature, antecedents 

to civil institutions, and by itself an institution97. 

2.6.3.3.2. The Indian Divorce Act, 1869 

Divorce is not an easy task among Christians. Strict religious restrictions 

prevent even the warring couples to break up their marriage. The law regarding 

divorce, judicial separation and allied matters is contained in the Indian 

Divorce Act, 1869, which has been amended in 2001, provided for divorce. 

The Indian Divorce Act, 1869, is one of the oldest laws passed in India which 

governed the marriage and divorce in the Christian community. As India was 

under the British rule in those days, the Indian divorce Act, 1869, was modeled 

on the then British law. The Indian Divorce Act, 1869, which applies to 

Christian Marriages, was modeled on the Matrimonial Causes Act, 1857 where 

the only ground for divorce is adultery98. In the case of husband, simple 

adultery of the wife entitles him to divorce, but in the case of wife, husband’s 

adultery has to be something more than adultery; i.e. conversion plus marriage, 

incestuous adultery, adultery coupled with desertion for two years or upwards, 

adultery plus cruelty etc. She can also sue for divorce on the ground that the 

husband is guilty of rape, sodomy or bestiality. 

2.6.3.3.3 Christian Wife’s right to Maintenance 

Provisions for maintenance under the Christian Law are contained in the Indian 

Divorce Act, 1869 as amended in 2001. Under sec.36 of the Indian Divorce 

Act, 1869, which is only applicable to those persons who practice the Christian 

religion, governs maintenance right of a Christian wife. 

 
97 Christian Marriage Act (Act No. 15) 
98 The Indian Divorce Act 1869 (Act No. 4) 
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2.6.3.3.4 Christian  Law of Inheritance and Succession: 

The Christians in India are governed by the Indian Succession Act, 1925 with 

regard to the matters of intestate and testamentary succession. Whatever be the 

reasons, Christian women appear to be better off in respect of divorce, 

inheritance, property rights, succession etc as women compared to women 

professing other religions such as Islam, Hinduism etc. No doubt, the Christian 

women have been more advanced, more educated than Muslim, Hindu or other 

women. Christian women had no personal law like Muslim Personal Law or 

Hindu Personal Law. Whatever rights and privileges they have has been 

bestowed to them by the laws of the land. 

 

2.6.3.4 Parsi Law and women 

Unlike Hindus and Muslims who were exempted by the British from the 

purview of English law because their laws were rooted in religion, the rule was 

not applied uniformly to Parsis whose many laws and customs were connected 

with their religion and religious belief.  

 

2.6.3.4.1. Position of Women 

It was observed that – “Parsi women are discriminated against by laws which 

have no basis in the community’s religious beliefs.  A Zoroastrian woman who 

marries a non-Zoroastrian man is expelled from the community even though 

she may continue to be Zoroastrian. In spite of the “Progressive Education” 

Parsi women are discriminated, they have among the most unjust inheritance 

laws in the country today which only goes to prove the discrimination and 

gender biases do not disappear with ‘progressive education’. 

Parsi women also share the fear of extinction of community and most of them 

have resisted changes in their Personal Law. Parsi women are discriminated 

against. The Parsi Marriage and Divorce Act was passed in 1936. It is a 
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comprehensive act which covers almost all aspects of Parsi men’s and 

women’s lives. 

2.6.3.4.2 Marriage and Divorce under Parsi Law: 

The Parsi Marriage and Divorce Act, 193699 governs the matrimonial relations 

of Parsis in India. Every marriage as well as divorce under this act is required 

to be registered in accordance with the procedure prescribed in the Act.  the 

marriage revolves around the principle of contract so it is a dissoluble union if 

there is breakdown, fault, or common consent. But the most unfavourable 

clause that generally operates harshly against female is the restitution of 

conjugal rights. This relic of masculine sensibility is exhibited in the Act 

though the law as a hole operates at parity both for the husband and wife. 

Under the Parsi [Marriage and Divorce (amendment) Act, 1988 the scope of 

certain provisions of the Parsi Marriage and Divorce Act, 1936, have been 

enlarged so as to bring them in line with the Hindu Marriage Act, 1955. The 

Paris Marriage and Divorce Act, 1936 provides for maintenance pendent life 

and for permanent alimony and maintenance.  

After having studied the personal laws applicable to the various sections of the 

population in India, let us now move into the domain of the Industrial laws, 

where women constitute a major workforce, contributes in the production and 

development of the economy and therefore  laws are required in order to 

safeguard her employability 

2.6.4. INDUSTRIAL LAWS AND THE POSITION OF WOMEN 

Under the various Industrial laws that India has enacted, women have held a 

predominant position.  It may be on account of their unique characteristics 

which are physical, mental and biological in nature.  Some of the enactments 

which relate to employment of women were enacted during the British rule as 

well as after attaining Independence from them.  This was basically done in 

 
99 Parsi Marriage and Divorce Act, 1936 (Act 3 of 1936) 
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order to increase their productivity, participation of their services in public 

utility, secure infant welfare and for equal pay for equal work rendered by 

them.   

Some of the important labour law legislations are discussed herein below: 

(a) The Factories Act, 1948 

This Act makes provision to secure the health, safety and welfare to its 

workers.  It also provides for working hours, leave, employment of young 

persons and women, Specific provisions are earmarked for the women such as 

prohibition of employment during night work, etc.  It states that these 

provisions would be applicable in those factories which employ more than 30 

women. Provisions for a separate toilet, washing and bathing room is also 

provided under the Act100. 

Similar provisions are found incorporated under the Plantations Labour Act, 

1951, The Mines Act, 1952, Beedi and Cigar Workers (Conditions of 

Employment) Act, 1968 and the Contract Labour (Regulation and Abolition) 

Act 1970. 

 

(b) The Employees’ State Insurance Act, 1948 

 

This Act offers various benefits under different circumstances such as the 

insured women shall be entitled to sickness benefits, disablement benefits, and 

medical benefits just like their men counterparts.  In addition, provisions have 

been made to secure maternity benefits in cases of confinement, miscarriage 

and premature birth etc101. 

 

 

 

 
100 The Factories Act, 1948 (Act No. 63 of 1948) 
101The Employees’ State Insurance Act, 1948 (Act No. 34 of 1948) 
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(c) The Maternity Benefit Act, 1961 

This Act makes it incumbent upon the Employer to grant maternity benefits in 

various jobs wherein a woman is given leave from work which includes the 

period both before and after the birth of the child.  After availing this leave, a 

woman can join back her service and thus secure her employment.  With this 

objective, this Act was enacted to protect the interest of pregnant and lactating 

women at the time of employment102. 

 

(a) The Contract Labour (Regulation and Abolition) Act, 1976 

This Act provides for facilities such as crèches wherein there are more than 20 

women employee employed as contract labourers103.  It also provides that the 

employer can employ female contract labour provided such an employment is 

between 6:00 am-7:00 pm only with certain exceptions such as mid-wives and 

nurses working in hospitals and dispensaries. 

 

(b) The Equal Remuneration Act, 1976 

It was enacted with the aim to provide equal remuneration to both men as well 

as women for the same work done or for the work of a similar nature. It 

imposes an obligation on the employer to ensure that man and women get equal 

opportunities in matters of employment and no discrimination is meted out on 

the ground of sex unless employment of women in that particular job is 

restricted by any law for the time being in force104. 

 

(d) National Rural Employment Guarantee Act, 2005. 

This recent enactment seeks to enhance the livelihood security of households in 

rural areas by providing at least one hundred days of guaranteed wage 

employment in every financial year to every adult member who volunteers to 

 
102 The Maternity Benefit Act, 1961 (Act No. 53 of 1961) 
103 The Contract Labour (Regulation and Abolition) Act, 1976 (Act No. 37 of 1976) 
104 The Equal Remuneration Act, 1976 (Act No. 25 of 1976) 
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undertake unskilled manual work.  Priority is given to the women in allocation 

of work under this Act105. 

 

2.6.5. MEDICAL LAWS AND WOMEN 

Apart from the aforesaid enactments, there are provisions provided to the 

women to protect her from certain illness and to secure her health and the 

health of the fetus.  

 

1. Medical Termination of Pregnancy Act, 1971 

This Act is applicable to a woman who wishes to terminate an unnecessary 

pregnancy which was unplanned.  It protects them from a life-threatening 

situation if something goes wrong during pregnancy106.  It is not restricted 

merely to prevent the birth of a physically abnormal child.  It gives limited 

right to a woman for taking the decision herself to abort the fetus to protect 

their own health and life at a certain point of pregnancy. The termination 

should be done by a registered medical practitioner only. 

2. Pre-Conception and Pre Natal Diagnostic Techniques Act, 1994 

(PCPNDT Act) 

This Act has been enacted to stop female feticides and to prevent the decrease 

in sex ratio in India which is already a matter of concern.  The Act also bans 

the pre-natal determination of sex107.  It was amended in the year 2003 in order 

to improve the regulation of the technology that is used for the purpose of sex 

selection. 

2.6.6. SPECIAL LAWS AND WOMEN 

In addition to the medical laws, there are some laws that are considered special 

as they are exclusively enacted to protect women from all the misfortunes.   

 

 
105 National Rural Employment Guarantee Act, 2005 (Act No. 42 of 2005) 
106 Medical Termination of Pregnancy Act, 1971 (Act No. 34 of 1971) 
107Pre Conception and Pre- Natal Diagnostic Techniques Act, 1994 (Act No. 57 of 1994) 
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a. Immoral Traffic (Prevention) Act, 1956 

The Act is a mode of curbing prostitution and incarcerating the offending at 

protective homes.  The law was amended in the year 1986.  It criminalizes 

organized prostitution but does not deal with their rehabilitation.   It is meant to 

only rescue such sex workers108. 

 

b. The Family Courts Act, 1984 

The Act was established with a view to promote conciliation in, and secure 

speedy settlement of disputes relating to marriage and family affairs. It 

provides for the establishment of family court with proceedings to be held in 

camera undertaken by a Presiding officer possessing necessary qualifications 

and experience.  It also deals with counseling of the parties to such disputes109. 

c. Indecent Representation of Women (Prohibition), Act 1986 

This Act prohibits the indecent representation of women through 

advertisements or in publications, writings, paintings, figures or in any other 

manner is prohibited.  It acts as a barrier against indecent representations 

through any mode like gestures, signs etc110. 

d. The Protection of Women from Domestic Violence Act, 2005 (PWDVA) 

It was enacted to provide for more effective protection of the rights of women 

guaranteed under the constitution who are victims of violence of any kind 

occurring within the family and for matters connected thereto. It recognizes 

four types of domestic violence: Physical, verbal, and emotional (including not 

having a child or a male child, marrying without consent), and economic 

(including violence related to stridhan, dowry, property) and sexual (includes 

sexual abuse and marital rape)111. 

 

 
108 Immoral Traffic (Prevention) Act, 1956 (Act No. 104 of 1956) 
109 The Family Courts Act, 1984 (Act No.66 of 1984) 
110 Indecent Representation of Women (Prohibition), Act 1986 (Act No. 60 of 1986) 
111 The protection of Women from Domestic Violence Act, 2005 (Act No. 43 of 2005) 
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e.  The Sexual Harassment of Women at Workplace (Prevention, 

Prohibition and Redressal) Act 2013 

Sexual Harassment is perceived as a problem not only to the safety of a women 

but it is the violation of her basic human right.  The employer is duty bound 

under this legislation to see that such instances of sexual harassment do not 

occur and if it does occur to get the offender punished112.  It is enacted to 

provide protection to the working women from harassment and also provides 

for the prevention and redressal of complaints through the Internal Complaints 

Committee provided under the Act. 

 

After perusal of the various laws enacted to protect the women,  let us discus 

the initiatives taken by the Indian Government to protect women. 

 

2.6.7 INITIATIVES OF THE INDIAN GOVERNMENT FOR   

PROTECTION OF WOMEN 

The government of India being a welfare state continuously upholds the 

constitutional mandate of bringing about equality among the sexes.  The 

Government of India in general and that of the State of Goa in particular have 

taken pains to see the empowerment of their women which constitutes more 

than half of the state’s population.  These initiatives for protecting the rights of 

the women come to light under the different areas. This would enable the 

framers of the constitution to realize the dream of giving equal opportunity and 

rights to women, citizens of India.  Some of the initiatives are discussed below: 

2.7 WELFARE SCHEME BY THE WELFARE STATE 

Besides legislative provisions, a number of welfare schemes and programmes, 

both at central and state levels have been operated by different department and 

ministries of the government as the state renders welfare functions.   Some are 

as follows:  

 
112 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act 2013 

(Act No. 14 of 2013) 



Page | 78 
 

(i) MahilaSamridhi Yojana (MSY), 1993  

Under this Scheme, the government provides micro-finance to women 

entrepreneur belonging to the backward class. 

 

(ii) Indira MahilaYogana, 1993 

This Scheme aims at empowering the women at the grassroot level to enable 

participation of women in decision-making and their eventual empowerment. 

 

(iii) Swadhar, 1995 

This Scheme aims at rehabilitation of women in different circumstances and 

makes provision for their food, clothing and care to the marginalized women in 

need.  

 

(iv) Support to Training and Employment programme for Women (STEP), 

2003  

This Scheme provides skills that give employment to women and help gather 

competencies and skill that enables women to be self-employed. One of the 

best  scheme that the government have come up with recently. 

 

(v) Ujjawala, 2007  

 This Scheme aims at providing free cooking (LPG) connections to all the 

families who are below poverty line (BPL) as this measure will empower 

women and protect their health. 

(vi) Dhanalakshmi, 2008 

A conditional Cash Transfer Scheme for Girl Child on 03rd March, 2008 on a 

pilot basis to provide a set of staggered financial incentives for families to 

encourage them to retain the girl child and educate her. 
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(vii) Sabla scheme or The Rajiv Gandhi Scheme for Empowerment of 

Adolescent Girls (RGSEAG) Sabla. 

The Scheme will cover out of school girls in the age group of 11-14 years. This 

scheme aims at motivating out of school girls to go back to formal schooling or 

vocational /skill training under non-nutrition component of the scheme. 

National Mission for Empowerment of Women (NMEW), 2010  

The National Mission for Empowerment of Women (NMEW) was launched by 

the Government of India (GoI) on International Women's Day in 2010 with the 

aim to strengthen overall processes that promote all-round Development 

of Women. 

 

(viii) Integrated Rural Development Programme (IRDP)  

The Integrated Rural Development Program (IRDP) was launched by the 

Government of India during 1978 and implemented during 1980. The aim of 

the program is to provide employment opportunities to the poor as well as 

opportunities to develop their skill sets so as to improve their living conditions. 

 

(ix) Indira Priyadarshini Yojana  

Priyadarshini Yojana is a scheme to empower the women of the country. 

This scheme offers to provide loans at concessional rate to the women 

entrepreneurs. 

(x) SBIs Stree Shakti schemes.  

The Stree Shakti Loan Scheme is specially designed to find and support 

entrepreneurship among women by providing concessions in the financial 

assistance and processing. The main criteria SBI looks for, an enterprise should 

have more than 50% of its share capital owned by women. 

Thus, a number of efforts have been taken by the Government for social, 

economic and political benefits to women, yet they were never been effective, 
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to bring a remarkable change in the situation. Yet no one can deny the fact that 

the situation today  has improved since the earlier times.  

As compared with past, women in modern times have become powerful in 

various fields and have achieved a lot but in reality, they have to still travel a 

long way.  

As Mahatma Gandhi had said, ‘’Women is the noblest of God’s creation, 

supreme in her own sphere of activity.”   These words are blossoming now. 

Increased awareness and education have inspired women to come out of the 

walls of home. The modern woman has started caring for her social, emotional, 

cultural, religious and economic needs. She has now become tool for social 

change in India. It can be said that women have more freedom than earlier 

however not true in many respects because prejudice still remains in the 

society. Though the status of today’s modern women in India is high, the 

overall picture of women’s position in India is not satisfactory. Last but not the 

least, we should not forget that progress of a nation cannot be achieved until 

and unless there is active participation of its mothers, wives, sister and 

daughters, So each and every man Should thoughtfully decides to bring a 

revolutionary transformation in his attitude towards women and accept the 

women to be the equal participants in the country’s progress.  

Thus, it can effectively be said that the women today are much better off then 

how they used to be in the ancient times.  There is a plethora of legislations that 

have been enacted to uphold her rights in the Indian System. But despite so 

many laws and beneficial provisions, the law lacks effective mechanism to 

handle the problems relating to women.  Sometimes, women themselves are 

faced with ignorance with the fact that there are laws and schemes for her 

upliftment.  Some consider it their birth right to face oppression at the hands of 

their male counterparts and thus for them ignorance is bliss.  Government has 

not left a single page unturned to uphold their rights.  In fact, laws in force in 

India are unique and no other country depending upon the vastness of its 
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population would provide so many measures for the upliftment of women.  

That is something only time can tell. 

In the succeeding chapter, the Researcher has highlighted the protection that is 

accorded to the women at the International level.  The enjoyment of rights in 

India would be of no use if India was not a signatory to these International 

instruments.  The perusal of all these instruments that protect the women on a 

global scene is explained forthwith. 
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“There are two powers in the world: one is the pen and the other 

is the sword. But there is another power stronger than both, that 

of women” 

…Malala Yousafzai 

 

3.1 INTRODUCTION 

Women are entitled for the same human rights and fundamental freedoms as 

any other individuals. Almost all the International human rights treaties require 

the State parties to take proactive steps in order to ensure that human rights of 

women and the vulnerable sections of the society are respected by the law and 

effective measures are taken to eliminate discrimination, inequalities, and 

practices that negatively affect the human rights of women.  Under 

international human rights law, women are also entitled to get specific and 

additional rights such as those concerning reproductive healthcare, 

opportunities for employment, and protection against sexual violence, assault 

etc. 

As a vulnerable group, women have special status and protection within the 

United Nations, its instrumentalities and under the regional human rights 

systems. International human rights treaties prohibit discrimination on the basis 

of gender and also require States to ensure the protection and realization of 

women’s rights in all areas i.e. from property ownership and freedom from 

violence, to equal access to education and effective participation in government 

and policy making. Treaties, which may address specific human rights or 

protect the rights of other vulnerable groups, apply equally to women. Human 

rights treaties also generally include a non-discrimination provision that 

prohibits discrimination on the basis of gender and other grounds, and entitles 

women to full and equal enjoyment of those treaties’ provisions. 
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Like, the states are required to abide by the International obligations for the 

purpose of external dealings in the matter of trade, commerce and so on, 

likewise if the states do not abide by the International standards, then they will 

not be in a position to get any aid, and no international power will trade with it.  

That is why the international instruments are binding on the Municipal States, 

and the fact that a state party is a signatory to those instruments, it is incumbent 

that these instruments be incorporated by the states in the form of Municipal 

laws. 

Gender equality is a principal objective and foundational concept in the 

struggle to achieve women’s human rights. Gender equality means “equal 

rights, responsibilities and opportunities of women and men and girls and 

boys.”113 Men and women must have equal opportunity to enjoy the full 

spectrum of human rights in all spheres of life.114   

Although many key human rights instruments contain prohibitions on gender 

discrimination and progress has been made toward the achievement of gender 

equality, critical objectives for the empowerment and equality of women have 

not seen the light of the day.115  

For example, in many countries’ women are not represented in government and 

corporate leadership positions, they earn lower wages, and are less likely than 

their male counterparts to obtain a primary education.116 

The realization of gender equality will require governments, institutions and 

individuals to commit resources, develop mechanisms, and hold one another 

accountable for the promotion and protection of women’s rights.117 

 
113 Office of the Special Advisor on Gender Issues and Advancement of Women, Gender 

Mainstreaming: Strategy for Promoting Gender Equality (2001), p. 1 
114 CEDAW, preamble; Human Rights Committee, General Comment No. 28, Article 3 (The equality 

of rights between men and women), UN Doc. HRI/GEN/1/Rev.9 (Vol. I), 29 March 2000. 
115 UN Women, Annual Report 2012-2013 (2013). 
116 United Nations Statistics Division, Statistics and indicators on women and men. 
117United Nations, Beijing Declaration and Platform of Action (adopted 15 September 1995 at the 

Fourth World Conference on Women), UN Doc. A/CONF.177/20, p. 10. 

http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_21_Rev-1_Add-10_6619_E.pdf
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_21_Rev-1_Add-10_6619_E.pdf
http://www.unwomen.org/~/media/Headquarters/Attachments/Sections/Library/Publications/2013/6/UNwomen-AnnualReport2012-2013-en%20pdf.pdf
http://unstats.un.org/unsd/demographic/products/indwm/default.htm
http://www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf
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Despite States’ obligations under international law, women around the world 

continue to experience violations and abuses of their human rights. Some of the 

most harmful and prevalent abuses occur in the following areas: violence 

against women, reproductive health, participation in society and government, 

marriage and family, labor and employment, and property rights. In addition, 

the international community has recognized the particular challenges faced by 

women who are human rights defenders. 

Let us now analyse what this chapter holds by looking into the general 

framework of this topic. 

3.2. FRAMEWORK OF THIS CHAPTER: 

In this chapter the researcher has critically discussed the following aspects of 

International law. These aspects are as follows:  

3.2.1 The Concept of sexual offences  

3.2.1.1  The U.K. Sexual Offences Act 2003 

3.2.1.2 The Criminal Law (Sexual Offences) Act, 2017 

3.2.2 Violence against Women 

3.2.2.1 Kinds of violence 

3.2.3 Human rights vis-à-vis woman’s rights - 

3.3.  Important International Conventions and treaties for the protection of 

woman and their rights 

3.3.1  Commission on the status of women, 1946 

3.3.2  Conventions and declarations of the UN 

3.3.2.1   The international Bill of Human Rights, 1948 

3.3.2.2  UDHR, 1948 

3.3.2.3  Convention on political rights of women, 1952 
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3.3.2.4  Convention on the nationality of married women, 1957 

3.3.2.5  Declaration on the elimination of discrimination against women 

3.3.2.6   CEDAW, 1979 

3.3.1 Regional Treatises 

3.3.1.1   Africa 

3.3.1.2   USA 

3.3.1.3   Europe 

3.4.  Violence in other areas of International law 

3.4.1   International Humanitarian law 

3.4.2   International criminal law 

3.5   Monitoring and enforcement mechanism 

After having looked into the classification of the chapter, let us now go on to 

analyze these provisions on the International level, starting with the concept o 

sexual offences. 

3.2.1. The Concept of sexual offences: 

This chapter studies the law relating to sexual offences that is being followed at 

the International level and also highlights some of the important international 

conventions sought to protect the women from sexual offences since there is 

absence of a uniform legislation and also evaluates the mechanism of 

enforcement that is adopted to prevent such cases of sexual violence. 

There is no standard definition of ‘sexual offences’ that has been adopted 

universally.  The definition varies from one Municipal state to the other.  

Sometimes, this term is often confused with the term ‘sexual assault’.  

However, there is a thin line of difference between the two terms as the 

Researcher has projected under the following subheads.  
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The term ‘Sexual offences’ have been sometimes used interchangeably to mean 

and include sexual assault when we look at the term from the point of view of 

the International level.  What constitutes sexual assault is generally unclear.  

Therefore, Sexual Offences are often understood as some kind of a sexual 

activity which a person does not consent to and can include a wide range of 

sexual behaviour that make the victim feel uncomfortable, frightened or 

threatened.  Sexual offences include rape, incest, child sexual offence and 

sexual molestation.   

The researcher has perused the different enactments relating to ‘sexual 

offences’ which are being followed internationally and have analysed 

accordingly: 

3.2.1.1 The U.K. Sexual Offences Act, 2003: 

As per the Sexual Offences Act, 2003, the term ‘sexual offence’ or ‘Rape’ have 

been defined to mean as under: 

It states that a person is guilty of an offence or rape if: 

(a) There is intentional penetration of his penis into the vagina, anus or mouth 

of another person  

(b) There is absence of consent by the person against whom these acts have 

been done or committed. 

(c) There is a reasonable belief on the part of the perpetrator that the victim 

has consented. 

Hence such a person upon his conviction shall be punishable with life 

imprisonment118. 

 

 
118 U.K. legislation Act No.  of 2003 
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There are a range of crimes that can be considered as sexual offences, including 

non-consensual crimes such as rape or sexual assault, crimes against children 

including child sexual abuse or grooming, and crimes that exploit others for a 

sexual purpose, whether in person or online. 

3.2.1.1.1. The Procedure of dealing with such crimes: 

Sexual offences are prosecuted as part of the CPS Violence against Women and 

Girls (VAWG) Strategy.  By the Crown Prosecution Services This is an 

overarching framework to address crimes that have been identified as being 

committed primarily but not exclusively by men against women.  

These crimes include domestic abuse, rape, sexual offences, stalking, 

harassment, so-called ‘honour-based’ violence including forced marriage, 

female genital mutilation, child abuse, human trafficking focusing on sexual 

exploitation, prostitution, pornography and obscenity. 

Consent is a fundamental issue in rape and sexual assault cases because the 

prosecution is required to prove to the court that the victim did not consent and 

that the suspect did not have a reasonable belief that the victim was consenting. 

When it comes to other offences, such as those committed against children, 

there is no requirement for the prosecution to prove an absence of consent. In 

such cases it is only necessary to prove the act itself took place and the age of 

the alleged victim. 

Consent is defined in section 74 of the Sexual Offences Act 2003 as someone 

engaging in sexual activity if they agree by choice and they have the freedom 

and capacity to make that choice. 

Consent to sexual activity may be given to one sort of sexual activity but not 

another, e.g. vaginal but not anal sex or penetration with conditions, such as 

wearing a condom. Consent can be withdrawn at any time during sexual 

activity and each time activity occurs. 
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When there is an allegation of rape or sexual assault, prosecutors will consider 

consent in two stages. First, they will consider whether the complainant had the 

capacity to choose whether or not to take part in sexual activity, for example 

whether the use of drugs or alcohol may have affected their ability to consent. 

They will also consider whether the complainant was free to make the choice, 

and not constrained in any way. 

A complainant who is threatened with violence by an offender immediately 

before a request for sex is made is unlikely to be exercising a free choice. 

Assuming that the complainant has both the freedom and capacity to consent, 

the crucial question is whether the complainant agrees to the activity by choice. 

It must be established what steps, if any, the suspect took to obtain the 

complainant’s consent and the prosecution must prove that the suspect did not 

have a reasonable belief that the victim was consenting. There is a big 

difference between consensual sex and rape. 

3.2.1.2. The Criminal Law (Sexual Offence) Act 2017  

The Criminal Law (Sexual Offences) Act 2017was enacted on 22 February 

2017 by Ireland. The Act seeks to enhance and update laws to combat the 

sexual exploitation and sexual abuse of children, including new offences 

relating to child sexual grooming and new and strengthened offences to tackle 

child pornography.  

The Act also criminalizes the purchase of sexual services, introduces new 

provisions regarding the giving of evidence by victims in sexual offence trials 

and introduces a new offence addressing public indecency. Other provisions 

include maintaining the age of consent to sexual activity at 17 years of age and 

for a new “proximity of age” defense as well as a statutory statement of the law 

as regards consent to sexual acts. 
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However, the Act does not define the meaning of the term ‘sexual offence’ but 

defines the term sexual activity119 

Sexual activity means any activity whereby reasonable person would consider 

that: 

(a) Whatever be the circumstance or purpose of the person in relation to it, 

the activity is sexual in nature 

(b) On account of its nature, the activity is sexual and on account of the 

circumstances or purpose of the person in relation to it, the activity is 

sexual 

Secondly, the Act is applicable exclusively to victims who are children below 

the age of 17 years of age. 

 

Likewise, many international states have laid down what constitutes sexual 

assault or rape either on the women, girls or children but the definition is 

unclear and so is the law and hence may include many other elements.  

 

After having seen the fact that there the term ‘sexual offence’ or ‘sexual 

violence’ is not defined by any of the International countries, and even if 

defined gives a general interpretation and is unclear, we shall now peruse the 

definition of the term ‘violence against women’. Which have been laid down 

under various human rights conventions. 

 

3.2.2 Violence against Women 

The term ‘Violence against women has been defined to include “any act of 

gender-based violence that results in, or is likely to result in, physical, sexual 

or mental harm or suffering to women, including threats of such acts, coercion 

 
119 section 2 
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or arbitrary deprivation of liberty, whether occurring in public or in private 

life.” 120 

 

It is a known fact that the freedom from violence and fear of violence is 

required for the full enjoyment of all human rights. Under international human 

rights law, States have an obligation to refrain from committing acts of 

violence against women. For example, the State is responsible for ensuring that 

soldiers do not commit rape and to put in place laws and policies to prevent 

others from doing the same such as by criminalizing domestic violence.121 

 

The State cannot be expected to prevent all violence between individuals; 

however, the State must implement effective mechanisms to reduce the 

frequency of the violence, prosecute perpetrators, and assist victims.122 

 

Along with the more general protection against violence for all persons, such as 

the rights to life and freedom from cruel and degrading treatment, women may 

be entitled to specific protection against violence committed by the State or 

third parties under specialized treaties.123 

 

An illustration of this sort is laid down by the Inter-American Court of Human 

Rights which examined Mexico’s responsibility for violations of both the 

American Convention on Human Rights and the Convention of Belém Do Pará 

in connection with a wave of murders and disappearances of girls and women 

in Ciudad Juarez124.   The Court found the State responsible for violating the 

victims’ rights to life, humane treatment, personal liberty, due process, and 

 
120UN G.A. Res. 48/104, Declaration on the Elimination of Violence against Women, A/RES/48/104, 

20 December 1993, art. 1. 
121Convention of Belém Do Pará, art. 7. 
122 ECtHR, Eremia v. Republic of Moldova, no. 3564/11, Judgment of 28 May 2013, paras. 48-52, 56; 

I/A Court H.R., Rosendo Cantú et al. v. Mexico. Preliminary Objections, Merits, Reparations and 

Costs. Judgment of August 31, 2010. Series C No. 216; IACHR, Report No. 80/11, Case 

12.626, Jessica Lenahan (Gonzales) et al. (United States), 21 July 2011. 
123 Maputo Protocol, art. 4; Convention of Belém Do Pará, art. 7. 
124 I/A Court H.R., González et al. (“Cotton Field”) v. Mexico. Preliminary Objection, Merits, 

Reparations, and Costs. Judgment of November 16, 2009. Series C No. 205, para. 232 et seq. 

http://www.un.org/documents/ga/res/48/a48r104.htm
http://www.oas.org/juridico/english/treaties/a-61.html
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-119968
http://www.corteidh.or.cr/docs/casos/articulos/seriec_216_ing.pdf
http://www.oas.org/en/iachr/decisions/2011/USPU12626EN.doc
http://www.achpr.org/instruments/women-protocol/
http://www.oas.org/juridico/english/treaties/a-61.html
http://www.corteidh.or.cr/docs/casos/articulos/seriec_205_ing.pdf
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judicial protection in relation to its obligation under the Convention of Belém 

do Pará to prevent, punish and eradicate violence against women.  

 

The Court pointed to “irregularities in the handling of evidence, 

the alleged fabrication of guilty parties, the delay in the 

investigations, the absence of lines of inquiry that took into 

account the context of violence against women in which the three 

women were killed, and the inexistence of investigations against 

public officials for alleged serious negligence” and concluded, 

“This judicial ineffectiveness when dealing with individual cases 

of violence against women encourages an environment of 

impunity that facilitates and promotes the repetition of acts of 

violence in general and sends a message that violence against 

women is tolerated and accepted as part of daily life.”  

 

As such, the Court determined that Mexico had failed to adopt the domestic 

legislation or measures necessary to ensure that authorities conducted an 

effective investigation, as required by the American Convention and 

Convention of Belém do Pará.  

Violence against women takes many forms, including but not limited to sexual 

violence. It includes the following  

a) Sexual violence 

b) Sexual violence in conflict zones,  

c) Genital mutilation, and  

d) Domestic violence 

e) Abortion 

f) Forced sterilization 

g) Medically Assisted Procreation 

h) Human Trafficking 



Page | 93 
 

The detailed discussion on the  above types of violence against woman and 

their in-depth analysis has been summarized as under:  

3.2.2.1 Sexual Violence 

Sexual violence includes rape, enforced prostitution, and other forms of sexual 

assault. As with other forms of violence, as described above, States have an 

obligation to prevent State actors from committing sexual violence against 

women, as well as a duty to adopt laws and policies to prevent such abuses by 

private persons and to ensure the effective investigation and prosecution of 

those responsible.125. For example, the European Court of Human Rights has 

interpreted the European Convention on Human Rights to require States “to 

establish and apply effectively a criminal-law system punishing all forms of 

rape and sexual abuse.” 126 

 

Moreover, the State is responsible for taking measures to prevent, investigate, 

and remedy sexual violence by State agents and may be held internationally 

accountable for those agents’ actions. In Aydin v. Turkey, the European Court 

of Human Rights found that the rape of a 17-year-old detainee by a State agent 

constituted torture.127   The European Court also recognized a positive State 

obligation to investigate allegations of rape. It noted that the victim’s medical 

examination had improperly focused on whether she was a virgin rather than on 

whether she had been raped and found that a person alleging rape must be 

examined “with all appropriate sensitivity, by medical professionals with 

particular competence in this area and whose independence is not 

circumscribed by instructions given by the prosecuting authority as to the 

scope of the examination.”  

. 

Similarly, the European Court found Turkey responsible for violating Article 3 

(Prohibition on inhuman treatment) when police failed to provide appropriate 
 

125e.g., Convention of Belém Do Pará, art. 7; ECtHR, Aydin v. Turkey, ECtHR, no. 23178/94, Rep. 

1997-IV, Judgment of 25 September 1997 
126ECtHR, M.C. v. Bulgaria, no. 39272/98, ECHR 2003-XII, Judgment of 4 December 2003. 
127Aydin v. Turkey, Judgment of 25 September 1997. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58371
http://www.oas.org/juridico/english/treaties/a-61.html
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58371
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61521
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58371
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medical examinations to a woman in custody and the government could not 

offer a plausible explanation for the injuries she had sustained in detention.128 . 

And in a third Turkish case, the European Court condemned State agents’ 

application of “virginity tests” without medical or legal necessity to women in 

detention, as well as the government’s failure to investigate the women’s 

allegations of ill treatment.129   

This type of violence was more prevalent in the Conflict zones. Conflict zones 

are a kind of temporary war zones that takes place whenever two countries are 

waging war against each other.  Depending upon the intensity these zones are 

classified as low intensity, medium intensity and high intensity zones. 

3.2.2.2. Sexual Violence in Conflict Zones 

Conflict Zones are zones wherein two regions are temporary in war with. It is 

very unusual, one may say that there is prevalence of sexual violence here, but 

the truth is that there is a wide range of sexual exploitation that prevails in such 

zones.  Sexual violence against women is especially prevalent in conflict zones. 

Militaries and rebel groups have used rape and other forms of sexual violence 

as a military tactic against civilian populations. In 2013, the UN Security 

Council by adopting recognized the need for collective action by States, civil 

society and international actors to implement preventative measures, protect 

civilians during conflict, and punish perpetrators.130 

Let us now check out the violence that was being inflicted on women in 

different conflict zones with some illustrations 

The African Commission on Human and Peoples’ Rights has condemned 

armed forces’ use of sexual violence as a military tactic against civilian 

populations.131  Armed forces of Burundi, Rwanda, and Uganda raped and 

 
128  Algür v. Turkey, no. 32574/96, Judgment of 22 January 2002 
129  Salmanoğlu and Polattaş v. Turkey, no. 15828/03, Judgment of 17 March 2009 
130  UN S.C. Res. 2106, S/RES/2106, 24 June 2013. 
131  See, A Comm HPR, D.R. Congo v. Burundi, Rwanda, and Uganda, Communication No. 313/05,   

33rd Ordinary Session, May 2003. In the case of D.R. Congo, 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-65259
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-91777
http://caselaw.ihrda.org/doc/227.99/view/
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killed women in the Democratic Republic of Congo, among other violations. . 

The Democratic Republic of Congo also alleged that the Rwandan and 

Ugandan forces specifically attempted to decimate local populations by 

spreading AIDS through the rape of Congolese women and girls. The African 

Commission found violations of the First Protocol Additional to the Geneva 

Conventions and the Convention on the Elimination of All Forms of 

Discrimination against Women, and the African Charter on Human and 

Peoples’ Rights.  

 

Another serious form of sexual violence that takes place internationally is the 

mutilation of genitals of female.  Let us see in what form does this take place. 

3.2.2.3 Female Genital Mutilation 

As described by the World Health Organization, the practice of female genital 

mutilation (FGM) includes “procedures that intentionally alter or cause injury 

to the female genital organs for non-medical reasons.” There are no health 

benefits to FGM and many young women die or suffer from serious health 

problems as a result132. The UN Committee on Economic, Social and Cultural 

Rights has interpreted Article 12 of the International Covenant on Economic, 

Social and Cultural Rights to require States parties to the ICESCR to protect 

women from being coerced to participate in this harmful cultural practice.133 

In order to protect the right to health, the CEDAW Committee recommends 

that all States enact and enforce laws to prevent the practice of FGM.134 The 

UN General Assembly, the Commission on the Status of Women, and other 

 
132World Health Organization, Factsheet No. 241, Female Genital Mutilation (2014).  
133CESCR, General Comment No. 14, The Right to the Highest Attainable Standard of Health, UN 

Doc. E/C.12/2000/4, 11 May 2000, paras. 22 and 35 
134CEDAW Committee, General Recommendation No. 24, Women and Health, UN Doc. 

A/54/38/Rev.1 (I), 1999; CEDAW Committee, General Recommendation No. 14: Female 

Circumcision, UN Doc. A/45/38(SUPP) p. 438, 1990 

http://www.who.int/mediacentre/factsheets/fs241/en/
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1AVC1NkPsgUedPlF1vfPMJ2c7ey6PAz2qaojTzDJmC0y%2b9t%2bsAtGDNzdEqA6SuP2r0w%2f6sVBGTpvTSCbiOr4XVFTqhQY65auTFbQRPWNDxL
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom14
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom14
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UN bodies have called upon the international community to take active 

measures to prevent the practice of FGM.135  

This was the seriousness of this issue which was recognized worldwide and 

many measures were taken to stop the female genital mutilation globally. 

Domestic Violence is not only a national issue which needs to be tacked by the 

state machinery but it is a worldwide problem. 

3.2.2.4. Domestic Violence 

Domestic violence may be emotional, psychological, physical, or sexual. 

Although this kind of abuse involves relationships between individuals and 

generally takes place in the private sphere, States still have a positive 

obligation to provide legal mechanisms to protect women from domestic 

violence, including the investigation and prosecution of those responsible.136   

Human rights bodies have held that States have positive obligations to 

investigate and prosecute domestic violence. In a landmark decision concerning 

Brazil, the Inter-American Commission declared that the State had 

an affirmative obligation to take all measures to prevent and end violence 

against women, including prosecution of domestic violence137.  Similarly, the 

European Court of Human Rights held Bulgaria responsible for its failure to 

promptly enact interim measures to protect the applicant from further violence 

and explained the State’s duty to investigate and provide mechanisms to 

prosecute allegations of domestic violence.138 

 
135 See, e.g., UN G.A. Res. 67/146, Intensifying global efforts for the elimination of female genital 

mutilation, UN Doc. A/RES/67/146, 20 December 2012; Commission on the Status of 

Women, Ending female genital mutilation, UN Doc. E/CN.6/2008/L.2/Rev.1, 2008. 
136 IACHR, Jessica Lenahan (Gonzales) et al. (United States), 21 July 2011. 
137 IACHR, Report No. 54/01, Case 12.051, Maria da Penha Maia Fernandes (Brazil), 16 April 2001 
138 ECtHR, Bevacqua and S. v. Bulgaria, no. 71127/01, Judgment of 12 June 2008; see 

also ECtHR, Opuz v. Turkey, no. 33401/02, ECHR 2009, Judgment of 09 June 2009. 

http://www.undocs.org/A/RES/67/146
http://www.undocs.org/A/RES/67/146
http://www.undocs.org/E/CN.6/2008/L.2/Rev.1
http://www.oas.org/en/iachr/decisions/2011/USPU12626EN.doc
http://cidh.org/annualrep/2000eng/ChapterIII/Merits/Brazil12.051.htm
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-86875
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-92945
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In this regard, the CEDAW Committee has noted that “women’s human rights 

to life and to physical and mental integrity cannot be superseded by other 

rights, including the right to property and the right to privacy.” 139 

Where the State is aware of the threat of violence, it must take action to prevent 

harm to the individual at risk.140  (finding that the State violated Article 3 

(prohibition of inhuman and degrading treatment) and Article 14 (prohibition 

of discrimination) taken in conjunction with Article 3 for when it failed to 

protect the first applicant from a known threat of domestic violence and punish 

the perpetrator.)141  (finding that the State failed to protect the applicant’s 

family when her husband murdered their children after having engaged in 

numerous violent assaults of the applicant that had been reported to authorities 

and where police were told that he was in possession of a firearm and had 

threatened the applicant and her family.) 

The CEDAW Committee has also considered similar issues. In two complaints 

brought on behalf of women who had been killed by their husbands after 

multiple violent incidents over a significant time period, the Committee 

focused on the fact that the women had each made multiple appeals for 

assistance from law enforcement and courts. CEDAW Committee, 142  The 

CEDAW Committee found the State had violated Article 2(a, c-f), which 

requires States to take appropriate steps to eliminate discrimination against 

women, and Article 3 read in conjunction with Article 1 of the Convention on 

the Elimination of All Forms of Discrimination against Women as well as 

General Recommendation 19 (violence against women). The Committee 

determined that under the circumstances, the police knew or should have 

 
139 CEDAW Committee, Ms. A. T. v. Hungary, Communication No. 2/2003, Views of 26 January 

2005. 
140 ECtHR, Eremia v. Republic of Moldova, Judgment of 28 May 2013 
141 See also ECtHR, Kontrová v. Slovakia, no. 7510/04, Judgment of 31 May 2007 
142 Communication No. 6/2005, Views of 6 August 2007 

http://www.un.org/womenwatch/daw/cedaw/protocol/decisions-views/CEDAW%20Decision%20on%20AT%20vs%20Hungary%20English.pdf
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-119968
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-80696
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known that the victims were in serious danger, and were therefore accountable 

for failing to exercise due diligence.143  

Likewise, there were many forms of violence that was prevalent in many 

countries throughout the world as can be seen; likewise, widespread abortions 

had also made a mark internationally. 

 

After dealing with the concept of domestic violence, let us now see how 

abortion has become a focal point of violence across the world. 

3.2.2.5. Abortion 

With the exception of the Maputo Protocol, the core international and regional 

human rights treaties do not explicitly address the issue of abortion. The 

Maputo Protocol requires State parties to: …protect the reproductive rights of 

women by authorizing medical abortion in cases of sexual assault, rape, incest, 

and where the continued pregnancy endangers the mental and physical health 

of the mother or the life of the mother or the foetus.144 

However, even where clear treaty obligations do not exist, the UN Human 

Rights Committee and European Court of Human Rights have addressed the 

issue of abortion. The European Court of Human Rights has found that States 

have a “broad margin of appreciation” in determining when abortions will be 

permitted under domestic law. However, once a State has chosen to enact 

legislation allowing access to abortion, the State has a duty to ensure that the 

legal framework takes into account the legitimate interests of all relevant 

parties and respects its other obligations under the European Convention on 

Human Rights.145  

 
143 CEDAW Committee, Goekce v. Austria, Views of 6 August 2007, paras. 12.1.3-12.3; CEDAW 

Committee, Yildirim v. Austria, Views of 6 August 2007, para. 12.1.3-12.3. 
144 Maputo Protocol, art. 14(2)(c). 
145 ECtHR, A, B, and C v. Ireland [GC], no. 25579/05, ECHR 2010, Judgment of 16 December 2010, 

para. 249. 

http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsrmXN7wurSbJudsNLX9hleTz3ZgAuaAcBvdJwtbjG%2b4%2bWQ6Pa5Fh3ayGcfPcjxRY3R2Obzy2Y2%2fbeWUSeliORFxfYfHlYjXZfBS1GaKIbIHQS%2fQsd4A2%2bkdc7pzO0Zdfpw%3d%3d
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsrmXN7wurSbJudsNLX9hleTKO8W%2bbI4FmkpzCwmLSwGcdvZJjc%2fTzj1uX30%2bEULWPxOJ1KRRAvkl77mxuz75vcWGFPjFO%2bC%2fO%2fyOrIN3quW6EeUqpn3jQBZ9xekefYWouA%3d%3d
http://www.achpr.org/instruments/women-protocol/
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-102332
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In addition to the above issue of abortions, there were also cases of forced 

sterilization that were widespread, let us access this form of violence. 

3.2.2.6. Forced Sterilization 

Forced sterilization is another area where international human rights law 

protects women’s rights to make informed decisions concerning their 

reproductive rights and health. The CEDAW Committee found that Hungary 

had violated the complainant’s rights under articles 10(h) (right to information 

about family planning), 12 (discrimination in health) and 16 (1)(e) (right to 

decide number and spacing of children) of CEDAW when a public hospital 

forced her to undergo a sterilization procedure. 

In the decision, the Committee held that “compulsory sterilization . . . 

adversely affects women’s physical and mental health, and infringes the right 

of women to decide on the number and spacing of their children.146 The 

European Court of Human Rights similarly upheld the right of Roma women to 

review their own medical records when they believed they had been subjected 

to sterilization procedures without their knowledge.147 

Similarly, there were also cases of medically assisted procreation.  Medially 

assisted procreation includes all the various methods or techniques whereby 

there is manipulation of reproductive cells or gametes which allow infertile 

couples to conceive a child. 

3.2.2.7. Medically Assisted Procreation 

While international human rights law generally protects the right to have a 

child by natural means, it may not necessarily guarantee a right to medically 

assisted procreation. Human rights bodies have recognized that “the right of a 

couple to conceive a child and to make use of medically assisted procreation 

for that purpose is … an expression of private and family life” protected by 

 
146 Petition 12.191, María MaméritaMestanza Chávez (Peru), 22 October 2003. 
147 K.H. and Others v. Slovakia, no. 32881/04, ECHR 2009 (extracts), Judgment of 28 April 2009.   
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human rights norms, but that the interpretation of this area of international law 

“is subject to a particularly dynamic development in science and law…”148   

Whether a State’s laws on this topic are found to violate its international human 

rights obligations will likely depend on the specific characteristics of the law or 

policy, whether there is consistency of practice among States on the issue, and 

which body is deciding the case. 149  

3.2.2.8 Human Trafficking 

Human trafficking is a global problem that disproportionately affects women 

and girls. The United Nations Protocol150 provides an international framework 

for the prevention of trafficking, punishment of traffickers and protection of 

victims. 

Victims of human trafficking often suffer from sexual violence and other 

severe violations of their human rights151.     The main purpose of human rights 

in the fight to end human trafficking. Both the Trafficking Protocol and the 

Recommended Principles emphasize State responsibility for preventing and 

punishing human trafficking. 

Additionally, the European Court of Human Rights has held States responsible 

for their failure protect victims of trafficking and conduct sufficient 

investigations.152 

 

Now let us assess the rights of the women in relation to human rights. 

 

 
148 ECtHR, S.H. and Others v. Austria [GC], no. 57813/00, ECHR 2011, Judgment of 3 November 

2011, paras. 82, 118. 
149 ECtHR, S.H. and Others v. Austria  [GC], Judgment of 3 November 2011 with I/A Court 

H.R., Case of Artavia Murillo et al. (“In Vitro Fertilization”) v. Costa Rica. Judgment of 

November 28, 2012. 
150 United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially 

Women and Children (“Trafficking Protocol”) 
151 “Recommended Principles” 
152 ECtHR, Rantsev v. Cyrus and Russia, no. 25965/04, ECHR 2010 (extracts), Judgment of 7January 

2010. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-107325
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-107325
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3.2.3 WOMEN’S RIGHTS VIS- A-VIS HUMAN RIGHTS 

Since the establishment of the United Nations, the equality between men and 

women has been among the top most fundamental guarantees of human rights. 

Adopted in 1945, the Charter of the United Nations sets out as one of its goals 

“to reaffirm faith in fundamental human rights, in the dignity and worth of the 

human person, [and] in the equal rights of men and women”.  

Furthermore, Article 1 of the United Nations Charter stipulates that one of the 

purposes of the United Nations is to promote respect for human rights and 

fundamental freedoms “without distinction as to race, sex, language or 

religion”. This prohibition of discrimination based on sex is repeated in its 

Articles 13 which ensures the mandate of the General Assembly and in Article 

55 which seeks for the promotion of universal human rights. 

Violence against women and girls has been perceived as a grave violation of 

human rights. Its impact ranges from immediate to long-term multiple physical, 

sexual and mental consequences for women and young girls, including death. It 

negatively affects the general well-being of the women and prevents them from 

participating in the development of the society. Violence not only has negative 

consequences for women in particular but also their families, the community 

and the country at large.  

It has tremendous costs, from greater health care and legal expenses and losses 

in productivity, impacting national budgets and overall development. 

Many of the women’s movements have put an end to this gender-based 

violence and placed it high on various national and international agendas. An 

unprecedented number of countries have laws against domestic violence, 

sexual assault, rape and other forms of violence. Challenges remain however in 

implementing these laws, limiting women and girls’ access to safety and 

justice. Not enough is done to prevent violence, and when it does occur, it often 

goes unpunished. 
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Women’s right to live free from violence is upheld by international agreements 

such as the Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW), especially through General Recommendations 12 

and 19, and the 1993 UN Declaration on the Elimination of Violence against 

Women.  UN Women works with countries at the global level to advance the 

international normative framework through support provided to inter-

governmental processes, such as the General Assembly and the At the country 

level, UN Women supports the Government to adopt and enact legal reforms 

that is aligned to meet the international standards. 

Sexual violence is one of the most unsettling of women’s rights violations. As 

such, it is the subject of dedicated international legal instruments aimed at 

protecting women against its multiple forms. Acts of sexual violence, which 

often occur together and with other forms of violence, can range from direct 

physical contact to unwanted exposure to sexual language and images. ‘Sexual 

violence’ is often used as an umbrella term to cover all types of sexual 

victimization. Although women of every age are susceptible, adolescence is a 

period of pronounced vulnerability, especially for girls. 

 

Human rights and fundamental freedoms should be considered as birthrights, 

but across the globe some countries fail to accord human rights to women. 

Moreover, women are often victims of human rights abuses. Women’s human 

rights are abused when they cannot participate in decisions that affect their 

lives and are denied political participation and fair representation, when they 

are prevented from going to school or receiving health care, when they face 

discrimination in employment, when they are denied equal rights to own land 

and property, when they suffer from violence within their homes and when 

they are subjected to harmful traditional practices such as genital mutilation 

and honor killings. 

Women’s human rights only emerged as a global movement during the United 

Nations Decade for Women (1976-1985), when women from many different 
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geographic, cultural, religious, racial and class backgrounds came together and 

organized to improve the status of women. It was during this decade that the 

United Nations sponsored several women’s conferences, Mexico City in 1975, 

Copenhagen in 1980 and Nairobi in 1985  in order to evaluate the status of 

women and to formulate strategies for women’s advancement. 

Since the 1980s, women around the world have come together in networks and 

coalitions to raise awareness about problems of discrimination, inequality and 

violence. They have used a human rights framework to fight for women’s 

rights in the family, social, economic and political arenas. An important 

outcome of the 1995 Beijing Fourth World Conference on Women was the 

Beijing Declaration and Platform for Action. These documents embody the 

international community’s commitment to advance and empower women and 

remove obstacles in the public and private spheres that have historically limited 

women’s full participation. The Platform for Action sets forth three strategic 

objectives related to the human rights of women: to promote and protect 

women’s human rights through the full implementation of all human rights 

instruments (especially CEDAW), to ensure equality and nondiscrimination 

under the law and in practice, and to achieve legal literacy. Governments bear 

the main responsibility, but persons, organizations and enterprises are 

important in taking concrete actions to improve women’s lives. 

CEDAW and the Beijing Declaration and Platform for Action signaled the 

successful mainstreaming of women’s rights as human rights. Although the 

Beijing Declaration and Platform for Action are not legally binding, they do 

carry ethical and political weight and can be used to pursue local, regional and 

national efforts to address women’s human rights. CEDAW is a treaty that is 

binding on its parties. 

The principles and practices related to women’s human rights are continuously 

evolving. The large body of international covenants, agreements and 

commitments to women’s human rights developed over the past several 

decades provides women with an alternative vision and vocabulary to confront 
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violations to their human rights. Such guidelines are important tools for 

political activism and a framework for developing concrete strategies for 

change. 

Rights of women or women’s rights just like the human rights, occupies a 

pivotal position in the society.  It is this issue that has attracted the attention of 

national as well as International communities such as scholars, activists, 

governmental and nongovernmental organizations and many more.  It is so 

because women have been assigned the secondary position in the society.  This 

protection is based on the fact that women, being a human being must be 

ensured and entitled to all the rights which are essential for her fullest 

development in terms of her personality as well as her dignity. 

During the 19th century there were different movements for protection of 

women’s rights such as equal status of women on par with men in political, 

economic and social fields, ensuring legal protection of women against 

discrimination and such other were some of the important steps that contributed 

towards the holistic development of their rights.   In spite of this attempt, the 

plight of women throughout the world did not see any improvement till the 

middle half of the 20th century as there was lack of legal protection which was 

available to them. 

After having considered the concept of ‘violence against women and her rights 

vis-à-vis the human rights and the need and importance to undertake this study 

under the international law. 

 Let us now consider the various international instruments which are effective 

to protect her from sexual violence 

3.3. INTERNATIONAL CONVENTIONS AND TREATISES: 

The formation of the United Nations (UN) in the year 1945 is considered to be 

an important step in the promotion and protection of the rights of the women. 
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The following were some of the initiatives that were taken by the UN for 

protecting and upholding the women’s rights. 

3.3.1 Commission on the status of women, 1946: (CSW) 

This commission was established by the Economic and Social Council 

(ECOSOC) of the United Nations to achieve gender equality.  India was one of 

the fifteenth original members of this Commission. 

The United Nations Commission on the Status of Women (CSW) is the main 

global intergovernmental body dedicated to the promotion of gender equality 

and women’s empowerment.  

The main aim of this Commission was to make recommendations and submit 

its report to the ECOSOC for the purpose of promoting women’s rights in field 

of political, economic, civil, social and educational matters.  It also seeks to 

make recommendations on any immediate and urgent problems related to the 

rights of the women.   

Its mandate was to “prepare recommendations and reports to the Economic and 

Social Council on promoting women’s rights in political, economic, civil, 

social and educational fields” and to make recommendations “on urgent 

problems requiring immediate attention in the field of women’s rights.” 

The CSW works tirelessly to secure the protection of the women on an 

international scenario but the problem of violence against women still 

continues to exist.  There are many other International instruments which work 

in co-ordination with the other organs of the United Nations.  They act through 

several conventions and international agreements.  Let us look at some of the 

main International instruments: 

 

 



Page | 106 
 

3.3.2. Conventions and Declarations of the United Nations: 

The United Nations besides setting up the Commission has also adopted a 

number of conventions and Declarations. The important conventions and 

Declarations are as under: 

3.3.2.1   International Bill of Human Rights, 1948 

This document contains the UDHE, International covenant on Economic, civil 

and cultural rights and International covenant on civil and political rights and 

its two optional Protocols.  It is implicit in the Charter of the United Nations 

(UN) and it deals with the promotion and encouragement of respect for Human 

rights and for the fundamental freedoms for all without any distinction on the 

basis of sex, language, religion153 

3.3.2.2. Universal Declaration of Human Rights (UDHR) 1948: 

The Universal Declaration of Human Rights (UDHR), another important 

instrumentality of the United Nations was adopted in the year 1948. It also 

gave prime importance to the equal entitlements of women and men to the 

rights contained in it, “without distinction of any kind, such as caste, class, 

religion and sex,”  When the Declaration was being drafted, there was 

considerable discussion about the use of the term “all men” rather than a 

gender-neutral term.  The Declaration was eventually adopted using the terms 

“all human beings” and “everyone” in order to leave no doubt that the 

Universal Declaration was intended for protecting all human beings equally 

rather than ‘men’ in particular. 

3.3.2.3 Convention on the Political Rights of Women, 1952: 

Article 1, 2 and 3 of the Convention recognizes the equality between the sexes.  

However, an important feature of this Convention is that it gives women the 

equal right to govern their society by themselves choosing their representatives.   

 
153 Para 3 Article 1 UN Charter 
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Thus, this convention aims to facilitate women in the field of decision making 

in the political scenario of the nation.  It upholds the right of equal 

representation of the women. 

3.3.2.4. Convention on the Nationality of Married women, 1957: 

In accordance with the provisions enshrined in Article 15 of the UDHR, this 

Convention focuses on the nationality of women irrespective of marriage.   It 

lays down that neither marriage nor its dissolution, shall affect the nationality 

of the wife. This is yet another important provision under the Convention 

which aims to protect the nationality of women who is married. Let us now list 

down certain more areas of International women. 

3.3.2.5. Declaration on the Elimination of Discrimination against women 

1967 

Discrimination in any form is usually bad for the growth of any nation.  Thus, 

under the International law, this Declaration is considered as one of the 

important instruments.  As per the provisions of this Declaration it prevents 

unjust discrimination against women and considers it as an offence against 

human dignity. Certain Articles of this Declaration also recognizes the political 

rights of women.  It also ensures necessary measures that should be taken to 

protect right of women in matters of education. 

3.3.2.6:  Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW), 1979: 

The United Nations (UN) Convention on the Elimination of Discrimination 

against Women (CEDAW) is the most comprehensive treaty on the rights of 

women. It condemns any form of discrimination against women and reaffirms 

the importance to agreement equal political, economic, social, cultural and civil 

rights to women and men.154 

 
154Convention on the Elimination of all Forms of Discrimination against Women (adopted 18 

December 1979, entered into force 3 September 1981), 1249 UNTS 13. 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
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CEDAW states and provides that women should be given equal political, 

economic, social, cultural and civil rights regardless of their marital status.  It 

also requires the member States to formulate a national legislation banning 

discrimination.155 

At the same time, it permits States to take temporary special measures to 

accelerate the achievement of equality in practice between men and women156, 

and to take actions to modify social and cultural patterns that perpetuate 

discrimination157.  

States parties agree that contracts and other private instruments that restrict the 

legal capacity of women “shall be deemed null and void”158. The Convention 

also addresses the need for equal access to education159 

CEDAW requires the involvement of the States to take appropriate measures to 

eliminate discrimination in matters relating to marriage and family and 

underlines the equal responsibilities of men and women in the context of family 

life 160 The Convention also emphasizes the need for childcare facilities and 

other social services to help women satisfy family obligations along with work 

responsibilities and participation in public life161. 

 
155 CEDAW Art. 1, 2, & 3 

156 CEDAW Art. 4 :1). Adoption by States Parties of temporary special measures aimed at accelerating 

de facto equality between men and women shall not be considered discrimination as defined in the 

present Convention, but shall in no way entail as a consequence the maintenance of unequal or 

separate standards; these measures shall be discontinued when the objectives of equality of 

opportunity and treatment have been achieved. 2) Adoption by States Parties of special measures, 

including those measures contained in the present Convention, aimed at protecting maternity shall 

not be considered discriminatory.  
157 CEDAW Art. 5 : States Parties shall take all appropriate measures: (a) To modify the social and 

cultural patterns of conduct of men and women, with a view to achieving the elimination of 

prejudices and customary and all other practices which are based on the idea of the inferiority or the 

superiority of either of the sexes or on stereotyped roles for men and women; (b) To ensure that 

family education includes a proper understanding of maternity as a social function and the 

recognition of the common responsibility of men and women in the upbringing and development of 

their children, it being understood that the interest of the children is the primordial consideration in 

all cases. 

 
158 CEDAW Art. 15  
159 CEDAW Art. 10 
160 CEDAW Art. 17 
161 CEDAW Art. 11 
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CEDAW lays down some non-discriminatory health services for women, 

including family planning services162. Special attention is given to the problems 

faced by rural women163sexual trafficking of women, and other sexual 

exploitation of women164. 

States have made numerous, purporting to limit the treaty’s domestic 

application. Most of the reservations are designed to preserve the authority of 

national or religious law that may contradict CEDAW, or to withdraw the State 

from the arbitration provision found in165. Nonetheless, CEDAW remains the 

most widely applicable human rights treaty dedicated to women’s rights. 

Unlike the International conventions, there are some regional treatises also 

which hare being followed by various countries like in Africa, there is a,” 

which deals cases of genital mutilation. Likewise, in America there is 

“Convention of Belém do Pará,” that protects the women from violence in both 

the public and private spheres. Let us now discuss these regional conventions 

in detail: 

3.3.1. Regional Human Rights Treaties 

In additional to the International instruments, agreements and treaties, there is a 

provision for incorporating the Regional treaties as well.  A treaty is defined as 

a formal written instrument entered in by the Municipal states and the 

international organizations.  Regional treatise are formal written agreements 

between the regions.  There are some regional human rights treaties also focus 

specifically on women’s rights. 

 

 

 
162 CEDAW Art. 12 
163 CEDAW Art. 14 
164 CEDAW Art. 6 
165 CEDAW Art. 19 
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3.3.1.1 Africa: 

In Africa, the Protocol to the African Charter on the Rights of Women in 

Africa, known as the (“Maputo Protocol”)166. It also specifies that women have 

the right to dignity167, the right to equality in marriage168 and the right to decide 

whether to have children169. The protocol also addresses the problem of 

trafficking in women170. 

3.3.1.2. United States of America 

In the Americas, the Inter-American Convention on the Prevention, 

Punishment and Eradication of Violence Against Women, known as the 

“Convention of Belém do Pará,” recognizes the rights of women to be free 

from violence in both the public and private spheres. 171 . The Convention also 

reaffirms the right of all women to enjoy and exercise the rights protected by 

other regional and international human rights instruments172. The State parties 

recognize that violence prevents a woman from “the free and full exercise of 

her civil, political, economic, social and cultural rights”173. The Convention 

also imposes duties on States to take affirmative steps to prevent, punish, and 

eradicate violence against women and to progressively undertake measures to 

address the social and cultural factors contributing to violence or discrimination 

against women174. 

 

 

 

 
166 (adopted 11 July 2003, entered into force 25 November 2005), CAB/LEG/66.6 (15 September 

2000); reprinted in 1 Afr. Hum. Rts. L.J. 40, art. 5 
167 Maputo Protocol, Article 3 
168 Maputo Protocol, Article 6 
169 Maputo Protocol, Article 14 
170 Maputo Protocol, Article 4 
171 adopted 6 September, entered into force 3 May 1995, 33 I.L.M. 1534 (“Convention of Belém do 

Pará,”) art. 3 
172 Convention of Belém do Pará, art 4  
173 Convention of Belém do Pará art, 5 
174 Convention of Belém do Pará art, 5 

http://www.achpr.org/instruments/women-protocol/
http://www.achpr.org/instruments/women-protocol/
http://www.achpr.org/instruments/women-protocol/
http://www.achpr.org/instruments/women-protocol/
http://www.oas.org/juridico/english/treaties/a-61.html
http://www.oas.org/juridico/english/treaties/a-61.html
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3.3.1.3. Europe 

The “Istanbul Convention” which entered into force in August 2014, includes 

similar provisions.  175 The Istanbul Convention recognizes that sexual 

harassment, rape, forced marriage, honor crimes, genital mutilation, and other 

forms of violence constitute serious human rights violations and “a major 

obstacle to the achievement of equality between women and men.” Istanbul 

Convention, preamble. The Convention also establishes a monitoring 

mechanism consisting of 10 to 15 independent experts that will monitor the 

implementation of the Istanbul Convention. Istanbul Convention176 

In addition to the above Regional treatises, which, seeks women’s protection in 

each region, there are other areas of International law which deal with the 

protection of women and upholds their rights.  The present research study has 

discussed it under the following heads: 

3.4.   VIOLENCE AGAINST WOMEN IN OTHER AREAS OF 

INTERNATIONAL LAW  

In addition to the protection offered by international and regional human rights 

conventions, specialized treaties from other areas of international law also 

address gender discrimination and women’s rights. These are as follow: 

3.4.1  International Humanitarian Law 

The Geneva Conventions provide special protections for women who are 

civilians and members of the armed forces, and generally ensures to treat such 

women “without any adverse distinction founded on sex…”177   

Other provisions require that women prisoners of war be given separate 

accommodations and conveniences.178 

 
175  (adopted 11 May 2011, entered into force 1 August 2014), ETS 210. 
176Istanbul Convention, art. 1(2), 66 
177Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed 

Forces in the Field (adopted 12 August 1949, entered into force 21 October 1950), 75 UNTS 31, 

arts. 3, 12. 

http://www.icrc.org/eng/assets/files/publications/icrc-002-0173.pdf
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e004a92f3
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e004a92f3
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The fourth Geneva Convention also requires the protection of women from 

“rape, enforced prostitution, or any form of indecent assault”.179  

Additional Protocol II to the Geneva Conventions also prohibits “outrages upon 

personal dignity, in particular humiliating and degrading treatment, rape, 

enforced prostitution and any form of indecent assault.” 180 

Finally, the CEDAW Committee identified States parties’ obligations to 

address gender discrimination that arises in conflict situations, and recognized 

that women’s rights are protected by both international humanitarian law and 

international human rights law. 181 

 

3.4.2  International Criminal Law 

Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 

sterilization and other forms of sexual violence qualify as crimes against 

humanity and as war crimes under the various provisions of the  Rome Statute. 

As a result, individuals who commit these offenses as part of a widespread or 

large-scale practice may be investigated and prosecuted by the subject to its 

jurisdictional limits. 

The international criminal tribunals established for the prosecution of crimes 

committed during the times of Crises. 

It was also laid down by the International Criminal Tribunal for Rwanda 

(ICTR) that sexual violence is not limited to physical invasion and defined rape 

as “a physical invasion of a sexual nature, committed on a person under 

 
178 Geneva Convention (III) relative to the Treatment of Prisoners of War (adopted 12 August 1949, 

entered into force 21 October 1950), 75 UNTS 972, arts. 29, 97, 98, 108. 
179 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War (adopted 12 

August 1949, entered into force 21 August 1950), 75 UNTS 973, art. 27. 
180 Additional Protocol to the Geneva Conventions of 12 August 1949 and relating to the Protection of 

Victims of Non-International Armed Conflicts (Protocol II) (adopted 8 June 1977, entered into 

force 12 July 1978), 1125 UNTS 17513, art. 4. 
181 CEDAW Committee, General Recommendation No. 30 on women in conflict prevention, conflict 

and post-conflict situations, UN Doc. CEDAW/C/GC/30, 2013, paras. 6, 19, 21. 

http://www.icrc.org/applic/ihl/ihl.nsf/7c4d08d9b287a42141256739003e63bb/6fef854a3517b75ac125641e004a9e68
http://www.icrc.org/ihl.nsf/WebSearch?SearchView&Query=women+prisoners+and+%5BForm%5D=ART&SearchFuzzy=TRUE&SearchOrder=4
http://www.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AE2D398352C5B028C12563CD002D6B5C
http://www.icrc.org/ihl/INTRO/475?OpenDocument
http://www.icrc.org/ihl/INTRO/475?OpenDocument
http://www.undocs.org/CEDAW/C/GC/30
http://www.undocs.org/CEDAW/C/GC/30
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circumstances which are coercive.”182  The ICTR emphasized that coercive 

circumstances need not be evidenced by a show of physical force, and that 

“threats, intimidation, extortion and other forms of duress” may constitute 

coercion. Rape and sexual violence can also constitute genocide if committed 

with the specific intent to destroy, in whole or in part, a particular group.  

After having listed down the various specific areas in which women struggle 

for her survival against sexual violence, the important issue still remains and 

that is about the implementation of these international instruments.  Thus there 

is a system of monitoring and enforcement also which is laid down under the 

International law. Let us peruse the system of monitoring that is being 

followed. 

 

3.5 MONITORING & ENFORCEMENT 

Implementation is the key for the working of any law, be it local, national or 

International.  Under International system, it provides for a systematic system 

to monitor and enforce certain key conventions, protocols and treatise by its 

stakeholders in the following manner: 

3.5.1   Reports of the State Parties 

The Committee on the Elimination of Discrimination against Women 

(“CEDAW Committee”)183reviews States parties’ reports on their 

implementation of the convention’s provisions and identifies areas for 

improvement. The CEDAW Committee also publishes “General 

Recommendations” interpreting the convention’s protections. 

For States that have elected to become party to the Optional Protocol to the 

Convention on the Elimination of Discrimination against Women, the 

 
182   Prosecutor v. Jean-Paul Akayesu (Case No. ICTR-96-4-T), ICTR, Trial Chamber,       

       Judgment of 2 September 1998, §688. 
183The treaty body that monitors compliance with CEDAW 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCEDAW.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCEDAW.aspx
http://www.unhcr.org/refworld/publisher,ICTR,,,40278fbb4,0.html
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Committee receives individual complaints, or “communications,” alleging 

violations of CEDAW by States parties.  

In addition, the Committee also initiates inquiries when it receives reliable 

information concerning serious, grave or systematic violations of CEDAW by a 

State party that has accepted the inquiry procedure provided for in the Optional 

Protocol.  

The inquiry procedure is confidential and the Committee seeks the cooperation 

of the State at all stages. States parties to the Optional Protocol may opt out of 

the inquiry procedure at the time of signature or accession. 

3.5.2   Special Procedures adopted 

Two United Nations Human Rights Council’s “special procedures” specifically 

monitor women’s human rights worldwide. In 1994, the United Nations 

Commission on Human Rights (predecessor to the UN Human Rights Council) 

established a report on the causes and consequences of violence against 

women. In 2010, the UN Human Rights Council established an expert, which is 

charged with studying and promoting policy reforms to eliminate laws that 

discriminate against women. Other UN human rights treaty bodies and special 

procedures may also monitor States’ progress in respecting and guaranteeing 

women’s rights to the extent that such issues fall within their mandates. 

3.5.3 The Universal Periodic Review process,  

Through this process, the States engage in a peer review of all UN Member 

States’ progress toward the comprehensive implementation of human rights 

including freedom from discrimination and equal treatment for all persons 

regardless of gender. 

Furthermore, the courts and commissions of the regional human rights systems 

are each empowered to monitor conditions in Member States and to decide 

complaints concerning alleged violations of women’s human rights within the 

framework of the treaties each body interprets. These bodies include the 
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African Commission and Court of Human and Peoples’ Rights, Inter-American 

Commission and Court of Human Rights, European Court of Human Rights, 

and European Committee of Social Rights. In addition, dedicated experts 

within the African and Inter-American human rights systems specifically 

monitor women’s human rights. The Inter-American Commission created 

a Rapporteur ship on the Rights of Women in 1994 and the African 

Commission on Human and Peoples’ Rights created  in Africa in the year  

1999. 

3.5.4. Several intergovernmental bodies working with national 

governments and civil society 

In order to implement policies and practices that protects and advances 

women’s rights. The  (ECOSOC) established the , a policymaking body 

composed of forty-five UN Member States. Each year, the Commission 

produces on priority themes, which include concrete recommendations to be 

implemented by governments, intergovernmental bodies and all other relevant 

stakeholders. The Commission, through its , also accepts complaints 

concerning alleged human rights violations, which it considers and uses to help 

“identify emerging trends and patterns of injustice.” 

Two other UN bodies also work toward the achievement of gender 

equality:  and the UN Entity for Gender Equality and the Empowerment of 

Women, was established in 2010 by the UN General Assembly to consolidate 

and strengthen the efforts of various UN agencies working to support inter-

governmental bodies and UN Member States in creating and implementing 

policies to advance gender equality and women’s empowerment. The United 

Nations Population Fund works to promote women’s rights and equality 

through its partnerships with governments, other agencies, and civil society. 

The UNFPA include support of national legislation, aid for victims of domestic 

abuse and the protection of women’s rights during conflict. 

http://www.oas.org/en/iachr/women/
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At the regional level, the Inter-American Commission of Women (CIM) serves 

as an intergovernmental forum for States to discuss policies related to women’s 

rights and gender equality in the Americas. Similarly, the Council of Europe 

established a , which helps ensure inclusion of gender equality into Council of 

Europe policies, provides technical assistance to States, and engages in other 

promotion and coordinating functions. 

To conclude, in this chapter, the various provisions to uphold the human rights 

of the women have been discussed in detail. It is important to state the 

International conventions as the municipal states that are signatories to all such 

conventions have to compulsorily enact the laws in their respective municipal 

states.  Thus, efforts are made both internationally and nationally, to ensure that 

the vulnerable sections of the society like the women and children are protect 

from multiple forms of sexual violence. 

In the next chapter, the researcher has highlighted the criminal laws that are 

enacted by India from time to time.  Some amendments are enacted to 

overcome the public hue and cry after an incident of sexual offence takes place, 

for example the Nirbhaya Act was enacted after the gang rape incident that 

took place in Delhi, the national capital.  These preventive measures have been 

analyzed in brief with special reference to the criminal laws in the next chapter. 

 

http://www.oas.org/en/cim/
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‘There is no tool for development more effective  

than the empowerment of women’ 

                                                                                           …Kofi Anna184 

 

4.1 INTRODUCTION: 

 

 India is blessed with magnificent heritage and rich traditions that have passed 

on to us from generations to generations.  Women, here have been given the 

pivotal place of Goddess in the culture of India. But if we see the last few 

years, the crimes that are committed against then have multiplied drastically. 

The safety and security of Indian women have   become a serious issue not 

only in India but he entire world.   

As we can see that the crimes against women takes place every minute in India.  

The status of Indian women has seen a drastic decline from ancient to the 

medieval period and it still continue to exist in a modern era like ours today.  

Every passing day, we read about a woman, a girl, a mother, woman from all 

walks of life are being assaulted, molested or raped.  These offences do not 

take place in isolated or secluded places but are prevalent at the public streets, 

in public transport, and any public place has become the perpetrators den. 

Crimes such as rape, dowry deaths, sexual harassment at workplace, domestic 

violence at home, kidnapping and abduction, cruelty by husband, relatives, 

assault on a woman, child and sex, trafficking, attack, child marriages are 

rampant in the Indian society. Though the Indian Constitution has gifted us 

equal rights of dignity, equality, and freedom from gender discrimination but in 

practice no one bothers to abide by laws.  Law is today not considered as a 

command of the sovereign, disobedience of which entails sanctions.185 

Rights for women in India are classified under two heads, one is the 

constitutional rights and the others are the legal rights.  The constitutional 

 
184https://wiseoldsayings.com accessed on 3rd November 2019 
185 Austin’s theory of sanctions 

https://wiseoldsayings.com/
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rights are rights that are incorporated under the various Articles of the 

Constitution and has already been discussed in Chapter II, whereas the legal 

rights are the rights that are available under the various Acts of the Parliament 

and State Legislatures. 

Similarly, there are civil laws as well as criminal laws apart for the aforesaid 

laws that give immense protection to the women.  These laws have been 

highlighted in the preceding chapters.  

In this chapter, the researcher has critically analysed the criminal laws that are 

in force in India.  The Rape laws in India from the year the Indian Penal Code 

was enacted in the year 1860 till the Criminal Law Amendment Act of 2018 

and the Criminal Law Amendment Act of 2019 have also been analysed.  

These enactments have not only introduced many new sexual offences but have 

made the punishments and penalties more stringent with an effort to deal with 

the increasing menace of sexual offences against women  that are taking place 

in India. 

This chapter is discussed under various heads namely, 

4.2. PROTECTION OF WOMEN UNDER IPC, 1860 

4.2.1 The concept of Rape 

4.2.2 Exceptions to the definition of Rape 

4.2.3 Punishment for the offence of Rape 

4.2.4 Concept of Sexual Assault 

4.2.5 The element of Consent 

4.2.6 The Criminal Law (Second Amendment) Act, 1983 

4.2.7  Amendment to the Indian Evidence Act, 2002 

4.2.8  The Protection of Children from Sexual Offences (POCSO) Act, 

2012 

4.2.9 The Criminal Law (Amendment) Act, 2015 (Nirbhaya Act) 

4.2.10 Changes brought about by the Amendment of 2015 

4.2.11 Outraging the modesty of women 
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4.2.12 The Criminal Law (Amendment) Act, 2018. 

4.2.13The Criminal Law (Amendment) Act, 2019. 

 

4.3 PROTECTION OF WOMEN UNDER OTHER PROVISIONS OF THE 

IPC 

4.4. PROTECTION OF WOMEN UNDER THE PROVISIONS OF THE 

CR.PC, 1973 

4.5  PROTECTION UNDER THE IEA, 1872 

 

The above-mentioned provisions have been discussed in detail in the present 

chapter.  The offence of ‘rape’ has undergone several changes.  The researcher 

in the present chapter has highlighted these changes right from the year 1860 

when the IPC was enacted by the Legislature. Thereafter, there are several 

amendments that have taken place and it is noteworthy to discuss the same in 

detail 

Since the time the term ‘rape’ was first introduced to the people of India under 

the provisions of Section 375 of the Indian Penal Code, (IPC) the way it is 

being dealt with in our legal system, since its inception has changed drastically. 

It is better to have a closer look at the provisions of the IPC to see how the rape 

laws in the country have undergone complete transformation.  But before 

analyzing   the changes that have taken place over time, it is important to see 

how the anti-rape laws looked like, in original before being amended from time 

to time. 

Let us now find out how the offence of ‘rape’ was originally defined under the 

provisions of the IPC and how does it go on to protect the women against 

sexual offences. 
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4.2 PROTECTION OF WOMEN UNDER IPC, 1860186 

The first time the concept of ‘rape’ appeared in our legal structure was when 

the IPC was enacted in the year 1860. Section 375 to Section 376E of the 

Indian Penal Code deals with ‘sexual offences. These provisions went on to 

define rape as sex without consent, with consent but under the fear of death or 

with consent but under false pretenses. It also defined ‘statutory rape’ as sex 

with a woman under the age of 16. 

The Indian Penal Code is a very old law that was enacted by the Britishers 

when India was still under their control.  However, the beauty of the Code is 

that the code has survived the test of times.  It has been changed time and again 

to accommodate new provisions under its ambit, provisions that were unknown 

to the human society since its inception in the year 1860.  From that time till 

the present era, the Code has been amended several times, the recent 

amendment being the Criminal Law (Amendment) of 2019 which have 

recognized the rights of the ‘transgender’ as the third gender.  Let us now see 

how the definition of rape has undergone a change for the first time after the 

inception of the Code. 

4.2.1 The Concept of ‘rape’. 

The offence of ‘rape’ has been defined under Sections 375 and 376 IPC, 1860.  

It also prescribes punishment for the offenders under the provisions of the law.  

However, these two sections have remained unchanged since they were 

introduced in the IPC in the year 1860 until they were amended by the criminal 

law (amendment) act 1983, which took place on account of huge protests in the 

wake of the controversial Judgment of the Supreme Court in the Mathura Rape 

case.187 

 
186 Indian Penal Code, 1860 (Act No. 45 of 1860) 
187 Tukaram v. State of Maharashtra, AIR 1979 SC 185 
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The legal definition of the term ‘rape’ is found under Section 375 IPC188.  

It states that if a man has sexual intercourse with a women  with or without her 

consent and if consent has been obtained by putting her in fear of death or hurt 

and when it is known to the man  that he is not her husband and that her 

consent is given because she believes that he is another man to whom she is or 

believes herself to be lawfully married.  Likewise, if her consent is sought at 

the time when she was unable to understand the nature and consequences of 

that to which she gives consent on account of unsoundness of mind or 

intoxication or administration of any stupefying or unwholesome substance or 

if she is under the age of sixteen years189 

Thus, we have seen how the concept of ‘rape’ was defined under Section 375 

with punishment being prescribed under Article 376 IPC190.  However, there 

was one exception to the offence of rape.  The succeeding topic makes us know 

that. 

4.2.2. Exception to the definition  of ‘rape’ 

It is also important to note that there is also an exception to section 375.  The 

exception is known as Marital Rape. Marital Rape is defined as non-consensual 

sex with wife who is over the age of 15 years.  Thus, it means that any coercive 

or non-consensual sex with a wife over the age the age of 15 years will not be 

considered as rape within the purview of section 375. The immunity of the 

husband from getting convicted for marital rape arises from the presumption 

that after marriage husband gets a lifelong consent for sexual intercourse with 

his wife. This is a very problematic situation as it is in contravention to the 

statute that states that the minimum age for marriage of a woman should be 18 

years. Thus the 1860 law ignores sex without consent between a husband and 

wife (marital rape), a clause that is missing from our anti-rape laws even today.  

Thus, this was the flaw of the definition of rape when the IPC was enacted by the 

 
188 Supra note 58 
189 ibid 
190 Supra Note 59 
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British rulers.  However, it would be noteworthy to mention about the punishment 

that was prescribed under Section 376 IPC191. 

4.2.3. Punishment for the offence of Rape 

The punishment for the offence of rape has been laid down and provided under 

Section 376 IPC.  It states that whoever commits the offence of rape shall be 

punished with either imprisonment for a period of seven years which may be 

for life or for a term which may extend to ten years and shall also be liable for a 

fine. But unfortunately, this provision is not applicable in situations of forced 

marital sex where the wife is more than twelve years of age.  But if she is 

between the age group of 12-15 years of age, the husband will be punished 

with an imprisonment for a term which may extend to two years or fine or both.  

The Courts may also on sufficient and special reasons given in the judicial 

pronouncements impose a sentence for a term of less than seven years also. 

This was how the punishment was prescribed under the relevant provision.   

4.2.4. The concept of sexual assault 

Sexual assault in various forms has been recognized as a crime by almost all 

religions and cultures in all the periods of history. It is a crime against basic 

human rights of an individual and a most common crime against women in 

India. In India, "rape laws" began with the enactment of Indian Penal Code in 

1860. There have been subsequent amendments, and the main issue of focus 

remained the definition of rape which has been recently broadened to include a 

wide range of sexual activities. The inclusion of "marital rape" in the ambit of 

rape remains a matter of debate.  Till recently, the concept of sexual assault 

was not taken within the ambit of rape.  It was dealt under a separate provision 

of law. Section 375 IPC defines rape as forcible penetration of the vagina by 

the penis.  This raises a lot of doubts about the sufficiency and adequacy of the 

provision.  The scope of this provision ignores the acts of forced oral sex, 

sodomy and penetration by use of foreign objects.  It is often seen that this 

 
191 ibid 
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form of sexual violence is common among young girls and minor children.192  

Unfortunately, this provision is found within the ambit of Section 354 IPC193 

which deals with outraging the modesty of a woman.  It is generally observed 

that excluding this provision from the ambit of rape is a gross denial of justice 

to the women as the punishment that has been prescribed is less than two years 

for such a serious crime, which amounts to violation of the right to live with 

dignity enshrined under the Indian Constitution.194 

4.2.5 Element of Consent 

Consent is the most important factor under Section 375 to prove the offence of 

rape; its absence makes the offence stand out as an ordinary consensual sexual 

intercourse.  In the case of State of UP v. Chhotey Lal195, the court noted the 

difference between ‘will’ and ‘consent’.  The court observed that a nod for 

sexual relations sought by a man on false pretext would not amount to consent 

in order to save him from the punishment.  Even in cases of mutual consent, 

such consent based on a false pretext would be null and void and the 

intercourses would be termed as ‘rape’. 

Initially the Judges laid emphasis on the use of force and physical injuries on 

the body of the victim to prove rape and passive submission would not 

constitute absence of consent, making it more and more difficult for a woman 

to prove that there was no consent at all. This position changed drastically after 

the Supreme Court decision in the infamous case of Tukaram v. State of 

Maharashtra196which opened new doors to bring about the first reform that 

ever took place in the rape laws of India. The first change to this very ‘general’ 

outline of rape comes after the Mathura Rape Case in 1972. 

 

 
192 SudeshJhaku v. K.C.J and others (1996) (3) AD Delhi 653. 
193 Supra note 67 
194 Ind.Const. Art. 21 :“No person shall be deprived of his life or personal liberty except according to 

procedure established by law” 
195 (2011) 2 SCC 550 
196  Supra Note 4 
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4.2.6 The Criminal Law (Second Amendment) Act, 1983 

On March 26, 1972, a young adivasi girl named Mathura was raped by two 

policemen while in custody. Her family lodged a complaint against the two 

policemen and the trial went all the way to the Supreme Court. The policemen 

were acquitted because Mathura was apparently ‘habituated to sexual 

intercourse’, they could prove that she was sexually active but not that she had 

been raped. The Supreme Court Justices even said that Mathura had raised no 

alarm, there were no visible marks of injury or struggle and because she was 

used to sex, she might have incited the cops to have intercourse with her. This 

verdict resulted in outrage across the country. Lawyers observed that instead of 

relying on hard evidence, the Court has let the cultural taboo of pre-marital sex 

influence its decision. They said that ‘submission’ during the rape had been 

misunderstood for ‘consent’ just because of this taboo. 

There was a need felt by the women’s groups to change the existing law and 

make it more strict. Accordingly, an amendment was brought about to the IPC, 

Cr PC and IEA.  Enhanced punishment was introduced and the Legislature 

made its intentions very clear that it considers aggravated rape including gang 

rape to be receiving a higher punishment.   The change in the rape laws in 1983 

somewhat improved the situation to a larger extent.  The punishment had now 

become more severe.   

Before the amendment, punishment that was prescribed under Section 376 was 

a maximum sentence of life imprisonment but it failed to lay down the 

minimum sentence.  That meant that the rapist could simply get away even 

with a sentence of one month, which was very bad.  This amendment although 

failed to increase the maximum sentence to capital punishment as was the 

demand made by the women’s organizations, it at least prescribed a minimum 

sentence of seven years.  Besides this, another important provision, namely, 

Section 376(2) was being added to IPC which brought about special categories 

of rape. 
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These special categories were as under: 

(i)  Rape by a police officer within the precincts of a police station. 

(ii) Rape by a public servant whilst taking undue advantage of his 

official position. 

(iii) Rape by an official in a Jail or a remand home of a female inmate 

(iv) Rape by the staff of the hospital of a woman in the hospital 

(v) Rape of a pregnant women 

(vi) Rape of a girl under the age of twelve years 

(vii) Gang rape. 

According to this Amendment, Section 114 A of Indian Evidence Act197 

underwent a major change.  Likewise, by virtue of Section 228 A198the 

disclosure of the identity of the rape victim was made punishable and Section 

 
197 Indian Evidence Act , 1872, Sec. 114A [Presumption as to absence of consent in certain 

prosecutions for rape.—In a prosecution for rape under clause (a) or clause (b) or clause (c) or 

clause (d) or clause (e) or clause (g) of sub-section (2) of section 376 of the Indian Penal Code, (45 

of 1860), where sexual intercourse by the accused is proved and the question is whether it was 

without the consent of the woman alleged to have been raped and she states in her evidence before 

the Court that she did not consent, the Court shall presume that she did not consent.] 

198 228A. Disclosure of identity of the victim of certain offences etc.—(1) Whoever prints or publishes 

the name or any matter which may make known the identity of any person against whom an offence 

under section 376, section 376A, section 376B, section 376C or section 376D is alleged or found to 

have been committed (hereafter in this section referred to as the victim) shall be punished with 

imprisonment of either description for a term which may extend to two years and shall also be liable 

to fine. (2) Nothing in sub-section (1) extends to any printing or publication of the name or any 

matter which may make known the identity of the victim if such printing or publication is— (a) by 

or under the order in writing of the officer-in-charge of the police station or the police officer 

making the investigation into such offence acting in good faith for the purposes of such 

investigation; or (b) by, or with the authorisation in writing of, the victim; or (c) where the victim is 

dead or minor or of unsound mind, by, or with the authorisation in writing of, the next of kin of the 

victim: Provided that no such authorisation shall be given by the next of kin to anybody other than 

the chairman or the secretary, by whatever name called, of any recognised welfare institution or 

organisation. Explanation.—For the purposes of this sub-section, “recognised welfare institution or 

organisation” means a social welfare institution or organization recognised in this behalf by the 

Central or State Government. (3) Whoever prints or publishes any matter in relation to any 

proceeding before a court with respect to an offence referred to in sub-section (1) without the 

previous permission of such Court shall be punished with imprisonment of either description for a 

term which may extend to two years and shall also be liable to fine. Explanation.—The printing or 

publication of the judgment of any High Court or the Supreme Court does not amount to an offence 

within the meaning of this section.] 
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327CrPC199was amended and a provision for holding rape trails in camera were 

introduced and further whoever published the rape trials without the consent of 

the court was made as a bailable offence. 

It was further brought out that in cases of custodial rape, gang rape or rape of 

pregnant women, if the victim deposes before the court that she did not consent 

to the act then the burden of proving the consent would shift on the accused.  

This was by far the most important change that was introduced.   

In continuation of the amendment, various special provisions were 

introduced/added to the IPC, namely, 376A, 376B, 376C and 376D. Let us 

peruse these provisions in detail: 

Section 376A200: 

1) It states that a forced sexual intercourse by a husband with his wife who has 

been living separately on account of a decree of law is liable to be punished 

for rape. 

 

 

 
199The place in which any criminal Court is held for the purpose of inquiring into or trying any offence 

shall be deemed to be an open Court to which the public generally may have access, so far as the 

same can conveniently contain them: Provided that the presiding Judge or Magistrate may, if he 

thinks fit, order at any stage of any inquiry into, or trial of, any particular case, that the public 

generally, or any particular person, shall not have access to, or be or remain in, the room building 

used by the Court. Notwithstanding anything contained in Sub-Section (1), the inquiry into and trial 

of rape or an offence under section 376, section 376A, section 376B, section 376C, section 376D or 

section 376E1 of the Indian Penal Code (45 of 1860) shall be conducted in camera: Provided that the 

presiding Judge may, if he thinks fit, or on an application made by either of the parties, allow any 

particular person to have access to, or be or remain in, the room or building used by the Court 

Provided further that in camera trial shall be conducted as far as practicable by a woman Judge or 

Magistrate. Where any proceedings are held under Sub-Section (2), it shall not be lawful for any 

person to print or publish any matter in relation to any such proceedings, except with the previous 

permission of the Court. Provided that the ban on printing or publication of trial proceedings in 

relation to an offence of rape may be lifted, subject to maintaining confidentiality of name and 

address of the parties. 
200 Indian Penal Code (Act No. 45 of 1860) Sec 376A : Intercourse by a man with his wife during 

separation.—Whoever has sexual intercourse with his own wife, who is living separately from him 

under a decree of separation or under any custom or usage without her consent shall be punished 

with imprisonment of either description for a term which may extend to two years and shall also be 

liable to fine.] 
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Section 376B201 

2)  If a public servant or person subordinate to him takes advantage of his 

official position ad induces or seduces a woman under his custody to have 

sexual intercourse with him, shall be liable for rape and shall be punished. 

Section 376C202 

3) If a Superintendent of Manger of a Jail/remand home or any other place of 

custody of a woman’s or children’s institution takes advantage of his 

official position and induces or seduces any female inmate, shall be liable 

for rape. 

Section 376D203 

4) If any person who is on the management of a hospital or staff takes undue 

advantage of his position and has sexual intercourse with a woman in that 

hospital, shall also be liable for the offence of rape. 

 
201 Indian Penal Code (Act No. 45 of 1860) Sec 376B : Intercourse by public servant with woman in 

his custody.—Whoever, being a public servant, takes advantage of his official position and induces 

or seduces, any woman, who is in his custody as such public servant or in the custody of a public 

servant subordinate to him, to have sexual intercourse with him, such sexual intercourse not 

amounting to the offence of rape, shall be punished with imprisonment of either description for a 

term which may extend to five years and shall also be liable to fine.] 
202 Indian Penal Code (Act No. 45 of 1860) Sec 376 C : Intercourse by superintendent of jail, remand 

home, etc.—Whoever, being the superintendent or manager of a jail, remand home or other place 

of custody established by or under any law for the time being in force or of a woman’s or 

children’s institution takes advantage of his official position and induces or seduces any female 

inmate of such jail, remand home, place or institution to have sexual intercourse with him, such 

sexual intercourse not amounting to the offence of rape, shall be punished with imprisonment of 

either description for a term which may extend to five years and shall also be liable to fine. 

Explanation 1.—“Superintendent” in relation to jail, remand home or other place of custody or a 

women’s or children’s institution includes a person holding any other office in such jail, remand 

home, place or institution by virtue of which he can exercise any authority or control over its 

inmates. Explanation 2.—The expression “women’s or children’s institution” shall have the same 

meaning as in Explanation 2 to sub-section (2) of section 376.] 
203 Indian Penal Code (Act No. 45 of 1860) Sec 376 D : Intercourse by any member of the 

management or staff of a hospital with any woman in that hospital.—Whoever, being on the 

management of a hospital or being on the staff of a hospital takes advantage of his position and has 

sexual intercourse with any woman in that hospital, such sexual intercourse not amounting to the 

offence of rape, shall be punished with imprisonment of either description for a term which may 

extend to five years and shall also be liable to fine. Explanation.—The expression “hospital” shall 

have the same meaning as in Explanation 3 to sub-section (2) of section 376.] 
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Thus, these were the major changes brought about by the said Amendment.  

Then in the year 2002, there was yet another change that was brought to the 

IEA.  Let us find out what that change was all about. 

4.2.7 Amendment To Indian Evidence Act, 2002 

Even though the 1983 Amendment prohibited ‘character assassination’, it 

wasn’t defined to include the cross-examination of a rape victim. This was 

pointed out in a PIL filed by an NGO named Sakshi204. They pointed out that 

women didn’t feel comfortable about reporting rape because “the intention of 

the defense in rape trials had become to humiliate and degrade the sexual 

integrity and personal space of the victim” rather than to treat them as someone 

who had undergone mental and physical trauma and someone who needed to be 

protected. 

Taking note of this, the Supreme Court asked the Law Commission to review 

our rape laws and recommend changes. They found that Section 155 (4) of the 

Indian Evidence Act 2002, the defence lawyer could discredit a rape victim’s 

testimony by proving that she was of ‘immoral character’.  This scenario 

included questioning her about past sexual acts. They identified that it was this 

specific clause that deterred rape victims from filing a case. 

So, this clause was amended in the year 2002. After this amendment, the cross-

examination of a rape victim was prohibited. Another reason why women 

refrained from reporting rape was the dreaded 2-finger test, in which a medical 

examiner inserts ‘2 fingers’ into the vagina to check its laxity. This test made 

women feel like objects in evidence, violating her privacy and integrity, instead 

of treating her like a trauma victim. Since cross-examination was out, medical 

examination became central to the case and therefore, this test couldn’t be 

prohibited. However, practitioners examining the victim had to provide all the 

 
204 Sakshi v. Union of India, Final Decision on Writ Petition, Writ Petition (Crl) No33, 1997, with 

SLP (Crl) Nos 1672-1673, 2000; ILDC 868 (IN2004). 
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necessary information to the victim and explain why the tests are essential, to 

not discourage anyone from filing a rape case. 

Thus, this amendment though not major facilitated the victim of sexual offence 

to depose before the court for giving of evidence.  Later, in the year 2012, there 

was yet another law that was brought about to prevent the sexual offences that 

were increasing at an alarming rate against children.  So, inorder to stop such 

assaults, the Parliament enacted the POCSO Act in the year 2012.  Let us see 

what this Act is about. 

4.2.8 The Protection of Children from Sexual Offences (POCSO) Act, 2012 

Statistics indicated that India saw a 336% increase in child rape cases from 

2001 to 2011. The National Crime Record Bureau statistics state that 48,338 

child rape cases were recorded during this period. This alarming trend led to 

the need for a ‘special legal procedure’ for child victims of sexual offences. So 

far, the only mention of sexual offences against children was the ‘statutory 

rape’ clause mentioned in the IPC that criminalized sexual intercourse with a 

girl below the age of 16, regardless of consent. 

However, the process of trying such a case was no different from a case that 

involved someone over 16. The resultant POSCO Act understood the special 

situations in which a child could be assaulted. For example, recognizing that 

the perpetrator might be someone close to the child or his/her guardian, the Act 

made the police in charge of protecting the child during the investigative 

process. 

Now the police would have to make sure the child received protection (by 

placing the child in a shelter home) and providing emergency medical 

treatment. It also provided for special courts that could conduct the trial in-

camera and without revealing the identity of the child, keeping it as child-

friendly as possible. The Act said that cases of child sexual abuse should be 

fast-tracked within a year and that reporting such cases should be mandatory. 
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That way, it’s the legal duty of anyone who knows of the offence to report it. 

Another big loophole was that it did not specifically mention crimes against 

male-children. This loophole was rectified in 2012 with POSCO or the 

Protection of Children from Sexual Offences Act. The new Act was gender-

neutral and recognized other forms of penetration apart from peno-vaginal 

penetration. The Act also included the abetment of child sexual abuse as an 

offence and included non-penetrative assault, sexual harassment and child 

pornography. 

The IPC kept on changing to meet the requirements of Justice and the hue and 

cry that was generated by the society as well as by a majority of the women’s 

groups.  But a horrifying incident in Delhi at night left the entire nation 

shocked demanding for a stricter law to prevent sexual offences.  Let us assess 

this change in the succeeding sub topics. 

4.2.9 The Criminal Law (Amendment) Act, 2015 (Nirbhaya Act) 

On December 16, 2012, a 23-year-old physiotherapy intern was brutally gang-

raped in a moving bus.  The way the offence of rape was committed left the 

entire nation shell shocked as there was penetration of foreign objects into the 

vagina of this intern.  After struggling to survive in the hospital, she succumbed 

to her injuries. The brutality and violence of the case led to widespread protests 

around the country. 

The public did not only demand a change in the law, but also a change in the 

way the crime of rape was looked at. This was a turning point for anti-rape 

laws in India – now it was not just violent crimes issue but it was also larger 

women’s rights issue. This forced the legal system of India to reconsider the 

existing laws and led to the realization that many other crimes that were 

specifically against women like stalking, acid attacks, and voyeurism was 

missing from the law books. 
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The government succumbed to the public outcry and wanted to amend the 

existing laws to cover ALL crimes against women and make punishments as 

harsh as possible. This led to the introduction of the Criminal Law 

(Amendment) Act of 2013.By virtue of this amendment; various new offences 

were added into the definition of rape.  The categories of these offences have 

already been studied in Chapter II and for the purpose of repetition; the 

researcher would want to keep these offences in abeyance under this head. 

Now the position is changed to such an extent that even the threat of rape is 

now considered as a crime and is punishable under the law. The minimum 

sentence was changed from seven years to 10 years. In cases that led to the 

death of the victim or the victim being in a vegetative state, the minimum 

sentence was increased to 20 years. This was the first time the vegetative state 

was included since the landmark Aruna Shanbaug case205. 

While the Nirbhaya case was on trial, the character of the victim came into play 

even with the 1983 and 2002 Amendments in force. Considering how the 

public reacted in this case, there was a lot of the character assassination which 

came from outside the court, TV news debates and Parliamentary discussions. 

Since the victim was a young professional, her independence and ‘western’ 

lifestyle were treated as ‘invitations’ for rape.  To avoid this in the future, this 

amendment reiterated that the ‘character of the victim’ was totally irrelevant to 

rape cases. 

Since one of the accused in this case was a juvenile and ended up being tried as 

such, another flaw in the system was identified. So, the age for being tried as an 

adult for violent crimes like rape and murder was changed from 18 to 16, that 

to the Juvenile Justice Act. 

In the wake of this unrest and public outcry the Government set up a three-

member committee headed by former Chief Justice of India Justice J S Verma 

to look into the issue of security of women in India.  Based on this the Indian 

 
205 Aruna Ramchandra Shanbaug v. Union of India, AIR 2011 SC 1290 
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Penal Code 1860, Code of Criminal Procedure, 1973, India Evidence Act 1872, 

Protection of children from Sexual Offences Act (POCSO) 2012 were 

accordingly amended. 

4.2.10 Changes brought about by the Amendment of 2015 

Section 375 IPC initially was limited exclusively to penile-vaginal penetration. 

The amendment of 2015 was a sigh of relief as the offence of rape was 

replaced with the offence of sexual assault and included within its ambit a wide 

range of sexual offences then just penile-vaginal penetration thereby making 

both men and women as victims as well as perpetrators and bringing about a 

principle of gender neutrality. Five new sub-sections were added to already 

existing section 375.  These are briefly summarized as follows: 

i. Penetration by penis into the anus, mouth, vagina or urethra 

ii. Penetration of object into the anus, mouth, vagina or urethra 

iii. Manipulation of any bodily part of another person so as to cause 

penetration into the vagina, anus or any part of the body or making 

the person to do so with him or any other person. 

iv. Applies his mouth to the vagina, urethra, anus, penis of another 

person or makes the other person to do the same to him 

v. Touching the vagina, anus, breast, penis of the complainant or 

making the complainant or making the complainant touch the 

accused persons vagina, anus, penis, breast of any other person. 

Section 375 IPC after the said Amendment, now includes not only penetration 

by penis but also other offences such as forced oral sex, penetration by foreign 

objects, sodomy as well as forceful sexual touching among other things.  The 

first three subsections mentioned above, are based on the recommendations of 

Justice Verma Committee whereas the fourth and fifth are entirely new 

provisions. 
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Before this amendment came into force, Section 375 contained six 

circumstances under which forced sexual intercourse was held to be rape.  The 

first five were accepted wholly whereas the sixth was also amended so as to 

enhance the age of consent from 16 to 18 years and a new seventh situation 

was also added which deals with a person who is unable to communicate the 

consent.  But unfortunately, this Act retained the exception which was 

originally there in the Section 375IPC and that being the forced marital 

intercourses which is considered as rape. 

Another new provision was added that dealt with lack of physical resistance 

which will not amount to consent.   This was already established in the 

Mathura case206 but the courts used to rely on the presence of physical injuries 

to convict the accused so this addition is indeed necessary.  

With respect to sexual assault many other forms of sexual assaults have been 

added thereby making this amendment a very important amendment in the 

history of the enactment.   The other forms of sexual assaults include the 

following: 

i. Sexual assault by armed forces 

ii. Sexual assault by relative, guardian, teacher, person in position of 

trust or authority 

iii. Sexual assault on person incapable of giving consent 

iv. Sexual assault by person in position of economic, or social 

dominance 

v. Sexual assault on person suffering from mental or physical disability 

vi. Sexual assault which causes grievous harm or causes disfiguration or 

endangering the life of person 

vii. Persistent sexual assault. 

 
206 Supra Note 4 
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Gang rape has now been removed from the category of sexual assault.  It is 

now a separate offence207which entails punishment of rigorous imprisonment 

for twenty years to life without death penalty or parole. 

There has been addition of a new provision208 which deals with sexual assault 

which results in death or permanent vegetative state.  Provision relating to 

outraging the modesty of women is retained.209 

 

4.2.11 Outraging the modesty of the women 

The criminal law (Amendment) Act 2013 have recognized offences like sexual 

harassment, voyeurism, stalking or use of criminal force to disrobe women as 

separate offences under section 354IPC.  All these offences have been already 

discussed in chapter 2. 

Thus, there was a wave of change that was seen on account of this horrific 

incident.  However, this was not the end as in another three years’ time, the 

Nation saw yet another gang rape of a young girl in the district of Kathua and 

this time invoked political reactions as the said act took place in the premises of  

a temple and was committed by the priest.  This led to another change in the 

already existing change to the criminal laws to overcome these flaws. 

4.2.12 The Criminal Law (Amendment) Act, 2018. 

In the year 2018, an 8-year-old girl was raped and murdered in the district of 

Kathua in Jammu and Kashmir. Seven people were named in the case charge 

sheet, four of whom were police officers charged for attempting to cover up the 

case. The main accused was a priest at the temple where the rape evidently 

took place. His nephew and son, both juveniles, were also accused. 

 
207 Supra Note 189 
208 Supra Note 186 
209 Supra Note 60 
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This case led to national outrage, especially because it was against a child, but 

also because it took place in a temple and was perpetrated by a priest. It quickly 

became a political issue along the Hindu-Muslim lines.  

The pressure on the government to legally address this crime led to an almost 

immediate policy change with this Ordinance only 3 months after the incident 

which received the assent of the President and was made a law.  This change 

was mainly made to POSCO since it was against a child. It made rape of a 

child below age 16 punishable by a minimum of 20 years imprisonment but 

provided for the death penalty for the rape of anyone below age 12. 

While the death penalty for rape has long been demanded, this is the first time, 

where it has actually been introduced. It also altered the fast-track clause from 

a year to 6 months, so that such cases would find justice without being 

coloured by politics. Since this Amendment was an Ordinance, it still needs to 

be discussed in the Parliament in order to become an Act. This discussion will 

most likely take place this year, and considering the political pressure involved, 

it will probably be passed with little discussion. This can be problematic since 

even this one (like all its predecessors) is not without its flaws. 

The Criminal Law (Amendment) Act, 2018 has brought significant changes in 

the criminal law of the country. These amendments have the objective of 

making anti-rape laws more severe so as to decrease the rate of crime. The time 

frame of investigation and appeal, if implemented properly, can bring down the 

crime rate. However, these amendments need to be supplemented with other 

changes in the criminal justice system for overall effective results. 

 

However, till recently, few states of India headed by Madhya Pradesh, 

Arunachal Pradesh, Rajasthan, Haryana have passed a law on the basis of this 

Amendment to allow capital punishment or death sentence for those convicted 

of committing rape on children below the age of 12 years.   Many other states 
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like Karnataka are still thinking of enacting a law to award death sentence on 

this basis. 

 

The Act seeks to amend the IPC, 1860, POCSO Act, 2012 and other laws 

related to rape of women.  The POCSO, Act states that the punishment which is 

higher between the POCSO Act and the IPC will apply to rape of minors.   

 

4.2.12.1 Definition of rape under the Amendment is not gender neutral 

In the case of rape of minors, according to the POCSO Act, the victim may 

either be male or female (and the offender could also be of either gender).  

However, in cases of adults under the IPC, rape is as an offence only if the 

offender is male and the victim is female.  The Law Commission of India 

(2000) and the Justice Verma Committee (2013) had recommended that this 

definition of rape should be made gender neutral and should apply equally to 

both male and female victims.  The Act does not address this issue. 

TABULAR REPRESENTATION OF THE CHANGES BROUGHT ABOUT 

BY THE CRIMINAL LAW (AMENDMENT) ACT 2018 

TABLE NO. I:  CHANGES WITH RESPECT TO PUNISHMENT 

Age of 

woman 
Offence Punishment under IPC, 1860 

Criminal Law (Amendment) 

Act, 2018 

Below 12 

years 

Rape 
Minimum: 10 years 

Maximum: life imprisonment 

Minimum: 20 years 

Maximum: life 

imprisonment or death 

Gang 

Rape 

Minimum: 20 years 

Maximum: life imprisonment 

Minimum: life imprisonment 

Maximum: life 

imprisonment or death 

Below 16 

years 

Rape 
Minimum: 10 years 

Maximum: life imprisonment 

Minimum: 20 years 

Maximum: no change 

Gang 

Rape 

Minimum: 20 years 

Maximum: life imprisonment 

Minimum: life imprisonment 

Maximum: no provision 

16 years 

and above 
Rape 

Minimum: 7 years 

Maximum: life imprisonment 

Minimum: 10 years  

Maximum: no change 

Sources: Indian Penal Code, 1860; The Criminal Law (Amendment) Act, 2018; PRS. 
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Aforesaid table shows the punishment under the original Act of 1860 and the 

Act of 2018.  As can be seen there is a considerable difference between the 

punishments from the original law.  The maximum punishment that can be 

given to a girl   who is below 12 years if raped is death.  However, with respect 

to the girl below the age of 16 the maximum punishment has not been changed 

and there is no maximum punishment when it comes to gang rape. Likewise, 

for women above the age of 16 years there has been no punishment which has 

been changed and it remains the same. 

4.2.12.2. Widening difference in punishment between rape of girls and 

boys 

The POCSO Act states that the higher punishment specified in it or in the IPC 

will apply for rape of minors.  The POCSO Act has the same penalty for rape 

when the victim is a boy or a girl.  However, the IPC provisions which apply 

only to rape of female victims carry a higher punishment.  The Ordinance 

further widens this difference.  Table 17 summarizes the differences in 

punishment for rape of minor boys and girls.  

Table No. 2 : Differences in punishment for rape between minor boys and 

girls 

Age (in 

years) 
Boys 

Girls (Before 2018 

Amendment ) 

Girls (After 2018 

Amendment) 

Below 12  
10 years to life 

imprisonment 

10 years to life 

imprisonment 

20 years to life 

imprisonment/death 

12-16 
7 years to life 

imprisonment 

10 years to life 

imprisonment 

20 years to life 

imprisonment 

16-18 
7 years to life 

imprisonment 

7 years to life 

imprisonment 

10 years to life 

imprisonment 

Sources: POCSO, 2012; Indian Penal Code, 1860; The Criminal Law (Amendment) 

Ordinance, 2018; PRS. 

As laid down under the Code of Criminal Procedure, 1973 investigation into 

the rape of a child must be completed within three months. The Act reduces 

this time period to two months for all cases of rape.  
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The above table No 2 shows the difference in punishment for rape between 

minor boys as well as girls.  As is seen that the age of the boys remaining 

constant, there has been changes brought about in the punishment of having 

sexual intercourse with girls. 

As seen in the table, the punishment for sexual assault on a girl below the age 

of 12 years have been increased from 10 years to 20 years and it could even be 

extended to capital sentence in rarest of rare cases.  Likewise, the punishment 

for raping a minor between 12-16 years have also been made as 20 years but 

without a death sentence.  For teenagers between the age group of 16-18 the 

punishment has been increased from 7 years to 10 years  as the maximum 

punishment .  

4.2.12.3. Differing views on death penalty as punishment for rape 

The Act amends the provisions of IPC to allow for death penalty as punishment 

for rape of girls below the age of 12 years.  While there is a larger question on 

allowing capital punishment, we discuss here the narrow question of 

introducing death penalty for the offence of rape.     

While examining punishment for the offence of rape, the Justice Verma 

Committee (2013) deliberated on whether death penalty should be awarded. 

The Committee acknowledged that though rape was a violent crime, the 

punishment should be proportionate, as it was possible to rehabilitate the 

survivor.  The Committee supported enhanced punishment extending up to life 

imprisonment for rape, but not death penalty. The Law Commission (2015) 

observed that in cases related to rape and murder of minor boys and girls, 

courts have differed in awarding death sentence. In March 2013, Parliament 

passed the Criminal Law (Amendment) Act, 2013 to amend the IPC to allow 

death penalty only in rape cases where the accompanying brutality leads to 

death or leaves the victim in a persistent vegetative state, and in cases of repeat 

offenders.  
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On the other hand, it has been argued that imposing death penalty for rape 

crimes could deter individuals from committing the offence and therefore help 

reduce its incidence.  Further, awarding death penalty allows for retributive 

justice for the victims  Over the years, various court judgments have narrowed 

the application of death penalty to the ‘rarest of rare’ cases and issued criteria 

to determine whether the accused deserves a death sentence  This implies that 

courts can award death sentence for rape only in exceptional circumstances, 

which include where the reformation and rehabilitation of the convict is not 

possible. 

 And if the Nation is satisfied with the changes with respect to sexual offences, 

in the year 2018 there was another category of persons waiting to enjoy the 

rights conferred on the citizens by the Indian Constitution.  There was 

emergence of yet another category of persons in the books of law. The rights of 

the ‘third gender’ or ‘transgender’, who were fighting for a place for their 

survival. 

4.2.13. The Criminal Law (Amendment) Act, 2019.210 

The Act amends the provisions of the IPC, IEA and Cr.PC.  It has been enacted 

to give protection to ‘transgender’ and recognize them as the third gender under 

the Indian legal system. Under the provisions of the Indian Constitution there 

are various rights that are guaranteed to all persons like for instance the right to 

life and personal liberty, the equal protection of laws and prohibition of 

discrimination on the grounds of sex etc.  Therefore, the Constitution ensures 

that such rights are needed to be protected.   

Thus, by virtue of this legislation, the sexual offences have been made gender 

neutral.  The Act presupposes the fact that in order to prevent incidents which 

results in injuries, psychological trauma and death in certain cases at the hands 

of offenders who belong to either gender or sex on account of various sexual 

 
210 The Criminal Law (Amendment) Act, 2019 (Act No 4 of 2019) 
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offences and exploitation suffered by them, their rights are equally to be 

protected. 

The Supreme Court in the case of National Legal services Authority v.  Union 

of India and others211have recognized the rights of the transgender persons as 

the third gender.  Thus, again in the case of Criminal Justice Society of India 

v.  Union of India & Ors212the Supreme Court have established the gender-

neutral rape laws by amending the provisions of IPC, IEA and Cr.PC.   The 

effect of this amendment is that the word/s ‘men and women’ appearing in 

these laws will be substituted by the word ‘transgender’. 

4.3 PROTECTION OF WOMEN UNDER OTHER PROVISIONS OF 

IPC 

The IPC deals with many other provisions besides the  sexual offences stated 

above for protecting the  women against  various kinds of physical  abuse. 

These have been highlighted and discussed as follows: 

4.3.1 Unnatural Offences: 

Voluntarily having carnal intercourse against the order of nature with any man, 

woman, or animal is an offence for which the person shall be imprisoned for 

life and shall also be liable for fine. This provision is hardly used213 

Now let us discuss the offences one by one, 

 

4.3.2. Of cruelty by husband and relatives of husband 

The willful conduct of the husband or his relative that is likely to drive the 

women to commit suicide or cause physical or mental trauma to her or 

harassment of a woman with a view to coercing her or any of her relative to 

 
211 (2014) 5 SCC 438 
212 (WP(c) No. 1262/2018 
213 Indian Penal Code, 1860 (Act No. 45 of 1860), Sec. 377 : Unnatural offences.—Whoever 

voluntarily has carnal intercourse against the order of nature with any man, woman or animal, shall 

be punished with 1[imprisonment for life], or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine. Explanation.—Penetration is 

sufficient to constitute the carnal intercourse necessary to the offence described in this section. 
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meet any unlawful demand for property would be punishable by imprisonment 

for 3 years and fine214This is the most widely used provision against domestic 

violence. 

 

4.3.3. Other offences in mentioned in IPC  

Causing miscarriage215, causing miscarriage without woman's consent216, death 

caused by an act done with intent to cause miscarriage; if act was done without 

woman's consent,217 act done with intent to prevent child being born alive or to 

cause it to die after birth218 and causing death of quick unborn child by act not 

amounting to culpable homicide219. 

After having gone through the provisions of IPC in detail, let us now look into 

the provisions that are laid down under the Code of Criminal Procedure, 1973. 

 
214 Supra note 59  
215 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 312 : Causing miscarriage.—Whoever 

voluntarily causes a woman with child to miscarry, shall, if such miscarriage be not caused in good 

faith for the purpose of saving the life of the woman, be punished with imprisonment of either 

description for a term which may extend to three years, or with fine, or with both; and, if the woman 

be quick with child, shall be punished with imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to fine. Explanation.—A woman who causes herself 

to miscarry, is within the meaning of this section. 
216 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 313 : Causing miscarriage without     

     woman’s consent.—Whoever commits the offence defined in the last preceding section   

     without the consent of the woman, whether the woman is quick with child or not, shall be  

     punished with 1[imprisonment for life], or with imprisonment of either description for a  

     term which may extend to ten years, and shall also be liable to fine 
217 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 314 : Death caused by act done with intent to 

cause miscarriage.—Whoever, with intent to cause the miscarriage of a woman with child, does any 

act which causes the death of such woman, shall be punished with imprisonment of either 

description for a term which may extend to ten years, and shall also be liable to fine; If act done 

without woman’s consent.—And if the act is done without the consent of the woman, shall be 

punished either with 1[imprisonment for life], or with the punishment above mentioned. 

Explanation.—It is not essential to this offence that the offender should know that the act is likely to 

cause death. 
218 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 315 : Act done with intent to prevent child being 

born alive or to cause it to die after birth.—Whoever before the birth of any child does any act with 

the intention of thereby preventing that child from being born alive or causing it to die after its 

birth, and does by such act prevent that child from being born alive, or causes it to die after its birth, 

shall, if such act be not caused in good faith for the purpose of saving the life of the mother, be 

punished with imprisonment of either description for a term which may extend to ten years, or with 

fine, or with both 
219 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 316 : Causing death of quick unborn child by act 

amounting to culpable homicide.—Whoever does any act under such circumstances, that if he 

thereby caused death he would be guilty of culpable homicide, and does by such act cause the death 

of a quick unborn child, shall be punished with imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 
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4.4 PROTECTION OF WOMEN UNDER Cr.PC, 1973 

Besides the substantive laws like IPC and IEA, the procedural law also lays 

down provisions to protect the modesty of the women.  Procedural laws are 

required for effectively implementing the laws laid down in the law books. 

The Code of Criminal Procedure (CrPC) is the main legislation on for 

administration in India.  It was enacted in 1973 and came into force on 1 April 

1974. It provides the machinery for the investigation, apprehension of 

suspected criminals, collection and determination of guilt or innocence of the 

accused person and the determination of punishment of the guilty. 

Additionally, it also deals with public nuisance, prevention of offences and 

maintenance of law and order. 

The Code of Criminal Procedure lays down the procedure for the conduct of 

trial and for women there are specific provisions that have been specifically 

designed for the protection of women under the Code of Criminal Procedure.  

Some of the important provisions are as under, the analysis of which is 

reflected herein under: 

4.4.1 Right to Privacy while recording statement220 

A woman who has been raped can record her statement before District 

Magistrate when the case is under trial and no one else needs to be present. 

Alternatively, she can record the statement with only one police officer and 

woman constable in a convenient place that is no crowded and does not provide 

any possibility of the statement being overheard by the third person. 

 

4.4.2 Police cannot refuse to register an FIR 

 A rape victim can register her complaint from any police station under Zero 

FIR ruling by the Supreme Court. Sometimes, the police station under which 

the incident occurs refuses to register the victim’s complaint in order to keep 

 
220 Supra Note at 74 
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clear of responsibility and tries sending the victim to another police station. In 

such cases, she has the right to lodge an FIR at any police station under the 

provision of Zero FIR. 

4.4.3 Search by another Women only 

When an accused is a woman another woman should make search with strict 

regard to decency221. 

4.4.4 Opportunity to come out of the house 

If the accused hides in the house of a female who according to custom does not 

appear in public, the police cannot enter the house or break the house open 

unless notice is given to such female to withdraw and give her reasonable 

facility to withdraw herself222. 

 

4.4.5 Medical Examination by a female practitioner 

When a person to be examined medically is female, then the examination shall 

be made only by or under the supervision of female registered medical 

practitioner223. 

4.4.4.1.1. Attendance cannot be required at any other place 

This provision protects women saying that no woman shall be required to 

attend any place other than a place in which she resides. Hence, a police officer 

cannot require the attendance of a woman, but on the contrary, he has to go to 

the place where she resides for making an investigation and can interrogate in 

the presence of a woman constable and family members or friends224. 

 

 

 
221 Supra Note at 70 
222 Supra Note at 69 
223 Supra Note at 74 
224 Supra Note at 73 
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4.4.4.1.2. No arrests after sunset 

Because of concerns of violation of the rights of women,225 provides that 

forbids the arrest of women after sunset and before sunrise, except in 

exceptional circumstances, in which case the arrest can be done by a woman 

police officer after making a written report and obtaining a prior permission 

from the concerned Judicial Magistrate of First class. 

4.4.5. Time does not matter 

Time is immaterial in cases of rape or molestation. Police cannot refuse to 

register an FIR even if a considerable period of time has elapsed since the 

incident. 

4.4.6. Protection of identity 

Under no circumstances can the identity of a rape victim be revealed.226The 

disclosure of the identity of a victim a punishable offence. 

4.4.10 Doctor’s Report is not a conclusive proof 

A case of rape cannot be dismissed even if doctor says no rape had been 

committed. Report of the doctor can only act as a proof. The only state that can 

be made by the medical officer is that there is evidence of recent sexual 

activity. Whether the rape has occurred or not is a legal conclusion and doctor 

cannot decide on this. 

After having evaluated the provisions under the CrPC, let us now proceed to 

discuss the provisions under the Indian Evidence Act of 1872. Many of the 

provisions have already been considered by the Researcher in the preceding 

categories, the remainder of the provisions will be discussed herein under. 

 

 

 

 
225 Supra Note at 64 
226 Supra Note at 75 



Page | 146 
 

4.5 PROTECTION OF WOMEN UNDER IEA, 1872 

The Act deals particularly with the subject of evidence and its admissibility. It 

is a special law which defines, consolidates and amends the laws of evidence. 

Parties cannot contract to exclude the provisions of the Act. Evidence excluded 

by the Act will be inadmissible even if essential to ascertain the truth. 

 

The IEA deals with the concept of recording of evidence and is part and parcel 

of the Justice delivery system.  The criminal law amendment act 2013 has 

brought major changes in the process of recording evidence in respect of a 

woman who suffers sexual exploitation at the hands of the perpetrators. 

The following are some of the major changes: 

i. The process of recording statement of victim is made more victim 

friendly 

ii. There is irrelevancy of ‘character of victim’ or past sexual history  

iii. Presumption of ‘no consent’ in cases where sexual intercourse is 

proved. 

iv. The Act does not recognize the concept of consensual sexual 

intercourse. 

Thus, in this chapter, we have analysed and looked into the various criminal 

law provisions that deal with women’s protection.  However, there are several 

other laws that protect women but all these laws are not the subject matter of 

the study.  It is only the three major branches of the Criminal law that have 

been studied by the researcher.   

Thus, we can conclude by stating that although there are major and minor 

changes that have been brought about by the Legislature and most importantly, 

the Judiciary, the Indian system has not been free from sexual violence, as it is 

said, the more the laws the least is its success.  Although several new changes 

have been made in the laws, it is still observed that crimes have not drastically 
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reduced.  The laws have failed to make an impact on the minds of the offenders 

and therefore, the crime against women is still on the rise. 

However, the Judiciary has played a major role to resolve this problem and 

have at times acted as a facilitator in making ends meet.  The Judiciary by its 

process of judicial activism has tried to fill in the gaps in the law where the 

Law-making authority has failed.  

 Thus, in the next chapter, the researcher has discussed these changes by virtue 

of case laws that have made a tremendous impact on the way the Judiciary 

deals with such offences.  The researcher in the succeeding chapter have tried 

to analyse the implementation of the law by the judiciary at two stages.  Firstly, 

the landmark cases that have been decided by the Supreme Court in India and 

the cases that have been decided by the courts in the state of Goa. 



 
 

 

 

 

 

 

 

 

CHAPTER 5 

 

PROTECTION OF WOMEN FROM SEXUAL 

OFFENCES:  A JUDICIAL APPROACH 

 

 



Page | 149 
 

“There’s something about a women that sits in silence, smiling, knowing that 

she can crush you with the truth” 

 

..…R.G. Moon 

 

5.1 INTRODUCTION 

 

 

Gender injustice is a worldwide problem.  The causes are many but it is the 

duty of every human being to protect the rights of victims of human rights 

violation.  Women have been ill-treated in every society although the forms 

may vary and India is not an exception to this rule.  The Indian Constitution 

contains an express provision for affirmative action in favour of women as it 

seeks to prohibit all forms of discrimination against them and secures equal 

opportunities to them in every walk of life like education, employment, 

political participation etc.                

 

According to Justice Holmes227  the courts find the law and interprets it. The 

Judges have at times applied the discretionary power in order to provide better 

sense of justice to women in the light of her socio-economic conditions.  

Judiciary has also played an active role in enforcing and strengthening the 

constitutional mandate by protecting the rights of the women. 

 

It is seen that not only the Legislature but the Judiciary also plays an important 

role in cases of women empowerment.  The wide interpretation that has been 

given to the various legislations and the provisions of the constitution is a 

living example of the fact that Judiciary seeks to protect and empower women.  

Another role that is played by the Judiciary is that of an activist, which is 

popularly known as “Judicial   Activism”.  This role is evident under Article 21 

of the Indian Constitution.  By virtue of this role, the Court in Maharashtra 

directed the State to provide separate lock ups for female suspects to be 

 
227 An American jurist and Associate Justice of the Supreme Court of the United States from 1902 to 

1932 
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guarded by female constables, ensure interrogation of females by female police 

officers only.  Likewise, the state was also directed to provide legal assistance 

to such prisoners and a lady Judge to make periodic visits to police lock ups in 

order to hear their grievances. 

Likewise, in the landmark case of Hussainara Khatoon v.  State of Bihar228, 

the court directed the release of a large number of under trial men and women 

who were awaiting trials in the courts. Also, in the case of Sunil Batra v. Delhi 

Administration229,  under trials men and women who were longing for trials in 

the jails and who were not given any legal aid were directed to be given a fair 

trial by the Court when a Public Interest Litigation was being filed by a public-

spirited person. The Judiciary is the only wing of the Government that has 

remained free from the political Vedanta and is securing the equal protection of 

men and women in upholding the constitutional mandate.  The power of the 

Judiciary has remained unfettered and it remains to be the last hope to protect 

the rights of the women.   

This chapter has been discussed under two heads with the help of various case 

laws that had a significant impact on the Indian society and generated a lot of 

protection to the under privileged class.   Let us discuss the various parts of this 

chapter one by one. 

Judiciary, sometimes also referred to as the “judicial system” is a system of 

courts that interprets and applies the law to the case before it.  The Judiciary 

also provides a mechanism for the effective settlement and resolution of 

disputes between the parties.  Under the doctrine of separation of power, the 

function of the Judiciary is not to make laws as it is the prerogative of the 

Legislature in a plenary fashion nor does it enforces law which is against 

responsibility of the executive but rather interprets the laws made by the state 

and applies it to the facts of the case before it.   

 
228 AIR 1979 SC 1377 
229 AIR 1980 SC 1579 
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This branch or organ of the government is often endowed with the task of 

ensuring equal justice under the existing law. It consists of the “Supreme 

Court” or “Constitutional Courts” which is supposedly the court of highest 

nature or final appeal.  Along with this court, there are high courts in every 

state and other lower courts of “trial courts”.   

In many kinds of Jurisdictions, the judicial branch has the power to amend the 

laws through the process of Judicial Review.  In India the Constitution (Art. 

13) contains this power to annul the law made by the state if they are found 

inconsistent or goes against the mandate of the Constitution or International 

law or any legislation.   

The Judges constitute an important part of the Judiciary.  Their work is to 

interpret and implement the law.  Therefore, the term ‘judiciary’ is used to 

refer collectively to the personnel like the Judges, the Magistrate, the 

adjudicators and the like who form the core of the Judiciary. They are 

sometimes called as a ‘bench’ ably supported by staff that helps in the smooth 

running of the entire system.   

 

5.2 CHANGING ROLE OF THE INDIAN JUDICIARY 

 

There is a strong resentment that caste a dark shadow on the pure image that 

was held by Indian Judiciary.  On a superficial level, it shows an imbalanced 

state of democracy of India.  Both being in their respective places are also 

having some serious problems. 

 

The general perception of Judiciary is summarized as: “Courts are fountains of 

Justice and cesspools of manipulation.  Litigation is regarded widely as infested 

with dishonesty, corruption, distrust.  But the courts especially High Courts are 

among the most respectable and trusted Institutions ever.”230 

 
230 (Galanter 1984: 500) 
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To explain the role of the Judiciary in the   light of current happenings is worth 

having a perusal.  The Judicial Activism is seen as a ray of light to set such 

shortcomings right.  However, with the increase in the social awareness, human 

rights and a check and balance principle, the Judiciary is transformed from the 

Supreme Court of India into the Supreme Court for India.231 

In the words of a former Justice of Supreme Court, “the Judiciary has ensured 

that howsoever high you may otherwise be, the law is always going to be above 

you”.232 

At the same time inefficiencies of the Courts haunts the state just like all other 

state institutions.  The courts are definitely not free from corruption233.  There 

have been serious complaints of ‘reported allegations’ ‘judicial misconduct’ 

and a complete compromise of integrity and impartiality234.  Along with this, 

widespread backlog and delay in pronouncing the decisions have undermine 

the fundamental priorities of a society based on law.  The inability of the 

Judges to come to decisions within a reasonable time frame still remains a 

distant reality. 

Judiciary has most often played the role of being a facilitator and has tried to 

achieve the ideals laid down by the Indian Constitution.  After having analysed 

the changing role of the Judiciary, let us now examine the chapter under study.   

 

5.3. FRAMEWORK OF THE CHAPTER: 

 

Judiciary is the third organ of the Government after the Legislature and the 

Executive.  Being the third organ, it has to shoulder the greater responsibility of 

granting immediate relief in cases of sexual violence.  But unfortunately, the 

inordinate time taken for the matter to be finally disposed takes a number of 

years and thus it is not in a position to effectively enkindle this burden of 

 
231 (Baxi 1994a :143, his emphasis) 
232  (Khanna, 1999:25) 
233 (Anand, 1996: 16) 
234 (Jethmalani, 1999: 22) 
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upholding the rights of the victims.  For the purpose of brevity, the following is 

the general framework of this topic: 

5.4 Role of Indian Judiciary in the area of protection of rights 

5.4.1 Sexual Offences and the protection of women’s rights  

5.4.2 The concept of Judicial Activism 

5.5 Role of the state Judiciary in upholding the   status of women. 

 

This chapter focuses mainly on the importance of judiciary in giving unfair and 

unbiased justice to the victims who suffer from sexual violence. 

5.4.  Role of Indian Judiciary in  area  of   protection  of  rights 

The Indian Supreme Court is widely known for its role of judicial activism.  

Despite this, the concept of judicial activism or the role of the courts to protect 

various rights is not new to the Indian system.  It began in India less than two 

decades ago viz 1893, when Justice Mehmood of the Allahabad High Court 

delivered a dissenting judgment that sowed the seeds of the Supreme Court as a 

protector of individual rights.  It was a case of an under trial who could not 

afford to engage the services of a lawyer, so the issue the Judge had to decide 

was whether to decide the case merely at looking the case papers?  It was at 

this time that the law was treated as a ‘living organism’ for the protection of 

rights of the disadvantaged. In recent times, however, there have been various 

complaints that the Judiciary in general and the Supreme court in particular 

have taken over the entire administration of India by intervening in the domain 

of the Executive.  But with a few exceptions, it is not the case and the court has 

exercised discretion only when the executive action was bad in law.   

After having perused the fact that the Supreme Court and the high Court work 

in coordination with each other to uphold the various rights provided under the 

Indian Constitution, let us come to the specific ways in which these laws have 

been interpreted. 
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5.4.1 Sexual Offences and protection of women’s rights in India by 

Judiciary 

Let us discuss the concept of by highlighting the various case laws that have 

been decided by the Judiciary and have been instrumental in upholding the 

rights of the women. The Indian Judiciary has taken a humanistic view in 

upholding her position through various pronouncements.  Some of these 

judgments have been relied time and again by the apex court and has afforded 

maximum protection to women victims of sexual abuse.  Some of the landmark 

judgments have been listed and  are mentioned as under: 

 

(a)  Sex workers and sexually abused woman: 

The Supreme Court in the case of Budhadev Karmaskar v State of West 

Bengal235   directed the state governments to prepare schemes in order to 

provide technical and vocational training to sex workers and sexually abused 

women in all the cities in India.  The sex workers were also entitled to earn 

their livelihood thus protecting her right of life enshrined under the provisions 

of the Constitution.236 

 

(b) Acid attacks and restriction on sale of Acid 

The apex court in case of Laxmi v Union of India237, on account of the 

increase of acid attacks on women, took a major step directing the Ministry of 

Home Affairs and Ministry of Chemical & Fertilizers to curb the sale of acids 

throughout the country.  This was brought after the Criminal Law 

(Amendment) Act of 2015.  This came as a welcome sign as there was a rising 

incidents of acid attacks prevailing in India. 

 

Likewise, special provisions were made under the various criminal laws to 

uphold the dignity of the women. 

 

 
235(2011) 10 SCC 283 
236Ind. Const. Art. 21 
237 (2014) 4 SCC 427 
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(c)  Special provisions for women under criminal law: 

In the case of Yusuf Abdul Azia v State of Bombay238, the SC held that only 

man could be punished for offence of adultery and exemption of women was 

valid, However in case of Sowmithri Vishnu v Union of India239, it was held 

that it is the women who is involved in an illicit act and therefore she becomes 

a victim not the author of the crime.  But  now the Court have come to a settled 

conclusion that both the husband and the wife are disabled from attacking each 

other with the protection of the criminal law and would be liable for the act. 

 

(d) Right to Privacy 

Likewise, in a plethora of cases that came up before the Supreme Court, such 

as Delhi Domestic Working women’s forum v.  Union of India240, 

Bodhisattwa Gautham v. Subhra Chakraborthy241 and in Chairman, Railway 

Board v. Chandrima Das242, the Supreme Court have held that rape is an 

attack on the human rights of the women and thus safeguarded their right to 

privacy by providing compensation to the rape victims.   

 

As rape is considered one of the heinous crimes against the dignity of w 

women, it is also a grave violation of the human rights of women, to live in 

human dignity.  Let us now see how rape constitutes a violation of human right 

of a woman. 

 

(e)  Rape as violation of human right 

Similarly, in case of Lillu v. State of Haryana243, the Supreme Court struck 

down the two-finger test on the victim and held that it violates her privacy and 

dignity.  Also, in the case of State of Madhya Pradesh v. Madanlal244, the 

court held that Rape cannot be compromised or mediated as it is not a 

 
238 AIR 1954 SC 321 
239 (1985) Suppl. SCC 137 
240 (1995) 1 SCC 14 
241 1996 AIR SC 922 
242 AIR 2000 SC 997 
243 (2013) 14 SCC 643 
244 (2015) 7 SCC 681 
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compoundable offence. It is a grave violation of the human rights of the 

women. 

Thus, it could be said that Rape is one of the most repulsive and ugliest crime 

against women. It violates dignity of a woman and erodes her honour. It is a 

predominantly gruesome crime, a crime against society, a crime against human 

dignity, one that reduces a man to an animal. A rape is a crime more wicked 

than murder as it rapes and degrades the very soul of an unfortunate woman.  

Despite of enactment of strict and stringent legislations, crime against women 

continues to increase at a rapid and disturbing pace. It is clear that legislations 

alone can never tackle this menace. The battle against this heinous crime of 

rape can never be won without a proactive role from the Judiciary.  

The respect which the Court earns in any nation is proportionate to the respect 

which the Courts give to popular sentiment. The judicial pronouncement 

should therefore embody with it the high expectations which the citizens have 

from the courts. The judicial approach in rape cases shows that the Supreme 

Court has valued the public sentiment and over a period of time it has 

abandoned its conservative and hyper-technical approach and it has become 

more sensitized towards the rape victim.  

The change in attitude and the sympathetic approach of the Supreme Court 

towards the rape victim is best explained by the words of Justice A.S. Anand in 

the case of State of Punjab v. Gurmit Singh and others245. In this case, Justice 

A.S. Anand observed which is quoted as under: 

"Of late, crime against women in general and rape in 

particular is on the increase. It is an irony that while we 

are celebrating women's rights in all spheres, we show 

little or no concern for her honour. It is a sad reflection on 

the attitude of indifference of the society towards the 

violation of human dignity of the victims of sex crimes. We 

must remember that a rapist not only violates the victim's 

privacy and personal integrity, but inevitably causes 

 
245 1996(1) Crimes 37 (SC) 



Page | 157 
 

serious psychological as well as physical harm in the 

process. Rape is not merely a physical assault-it is often 

destructive of the whole personality of the victim. A 

murderer destroys the physical body of his victim; a rapist 

degrades the very soul of the helpless female. The Courts, 

therefore, shoulder a great responsibility while trying an 

accused on charges of rape. They must deal with such 

cases with utmost sensitivity. The Courts should examine 

the broader probabilities of a case and not get swayed by 

minor contradictions or insignificant discrepancies in the 

statement of the prosecutrix, which are not of a fatal 

nature, to throw out an otherwise reliable prosecution 

case. If evidence of the prosecutrix inspires confidence, it 

must be relied upon without seeking corroboration of her 

statement in material particulars. If for some reason the 

Court finds it difficult to place implicit reliance on her 

testimony, it may look for evidence which may lend 

assurance to her testimony, short of corroboration 

required in the case of an accomplice. The testimony of the 

prosecutrix must be appreciated in the background of the 

entire case and the trial court must be alive to its 

responsibility and be sensitive while dealing with cases 

involving sexual molestations" 

 

Likewise, in yet another case of State of M.P. v.  Bala @ Balaram246, P.K. 

Balasubramanyan, J. in his judgment observed and is quoted as under: 

"It is true that reformation as a theory of punishment is in 

fashion but under the guise of applying such theory, courts 

cannot forget their duty to society and to the victim. The 

Court has to consider the plight of the victim in a case 

involving rape and the social stigma that may follow the 

victim to the grave and which in most cases, practically 

ruins all prospects of a normal life for the victim. Could a 

Court afford to forget these aspects while imposing a 

punishment on the aggressor? I think not. The Court has to 

do justice to the society and to the victim on the one hand 

and to the offender on the other." 

 

Keeping in view the unfortunate rise in crime against women and particularly 

minor children, the courts owe an obligation to the society to examine such 

cases with utmost sensitivity. Public abhorrence of crime needs a reflection, 

 
246 (Criminal Appeal No. 1277 of 2005 Arising out of Special Leave Petition (Crl.) No. 4977/2005) 

(Crl.M.P. No. 6542 decided by the Supreme Court on 3-10-2005) 



Page | 158 
 

through the courts verdict. A socially sensitized judge is a better statutory 

shield in cases of crime against women than mere penal provisions, which are 

found in the pages of our law books. 

The Indian Judiciary has played a pivotal role in safeguarding the rights of a 

rape victim and penalizing the offender. In recent years, it has abandoned its 

colonial approach and emphasized that no longer a woman’s sexual history 

would have a say on the writing of the final verdict in rape cases. The post 

1983 Supreme Court rulings have clarified that even if a rape victim has been 

promiscuous in the past, she has the right to refuse to submit herself for a 

sexual intercourse to anyone and everyone because a woman can never be 

considered as a mere object. The Courts have stressed that the unchastity of a 

woman does not make her open to any and every person to violate her person 

as and when he wishes. 

The victim friendly approach of the Indian Judiciary is a welcome trend as it is 

in tune with the general notion that women's rights are human rights and that 

you can tell the condition of a nation by looking at the plight of its women. 

In the present chapter, we will focus on the various landmark judicial 

pronouncements and highlight the role of the judiciary in protecting women 

from rape.  

 

5.4.2 The concept of Judicial Activism  

 The term ‘Judicial activism ‘implies that the Supreme Court and High Court 

along with the lower courts take up the role of an activist and thereby 

compelling the authority to act and sometimes directs the government to bring 

about new policies in the matter of its administration.  The concept started 

getting importance in India on account of the Public Interest Litigation which is 

an important provision in the Indian Constitution. The cases that are being 

mentioned shows how the judiciary have assumed the authority of a law maker 

and have made several changes in the various rape cases that came up before it. 
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The Indian Judiciary has responded well to the cry from women for justice. The 

court verdicts have played a decisive role to counter crime against women. 

Some of the landmark Indian judgments of the Supreme Court in the field of 

rape are summarized in this chapter.  

In the case of Tukaram v. State of Maharashtra247 

This case which is popularly known as the Mathura rape case. This case 

showcases the colonial approach of the Indian Judiciary which gave undue 

importance to the rape victims’ sexual history. This case revolved around 

issues like interpretation of victim’s consent, question of burden of proof in 

rape cases, reference to two-finger test and importance to be given to the 

victims past sexual conduct.  

Mathura was sixteen-year-old orphan tribal girl, who was allegedly raped by 

two policemen. The gruesome crime took place in the compound of the police 

station. After the incident, the victim girl was medically examined and during 

such medical examination her hymen revealed old ruptures and the vagina 

admitted two fingers easily. The Supreme Court acquitted the accused 

policemen on the ground that Mathura was habituated to sexual intercourse and 

that her testimony could not be believed. The Court concluded that the sexual 

intercourse in question did not amount to rape and that there was possibility of 

Mathura giving her consent voluntarily as she was habituated to sexual 

intercourse.  

The huge public outcry against the above Supreme Court reasoning led to the 

significant amendment in Indian rape law. At the relevant time when the 

Mathura case was decided, the rape laws were heavily biased towards the 

accused. The Supreme Court verdict highlighted the lacunae in the rape law 

and focused on the fact that in case of rape, it was difficult for the women to 

prove that she had not given her consent to have sexual intercourse. After the 

 
247 Decided by the Supreme Court on 15 September 1978) reported in AIR SC 185: 
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judgment, the Criminal Law (Second Amendment) Act, 1983, was enacted and 

Section 114(A) was inserted in the Indian Evidence Act, 1872. This section 

states that in a prosecution for rape where it has been already proved that the 

sexual intercourse by accused has taken place, if the victim says that she had 

not consented to the sexual intercourse then the Court shall presume that she 

did not give her consent. The law was also amended to add a provision for 

‘custodial rape’ to cover offences which take place when a victim is in the 

custody of the state.  

Similarly, in another landmark case of State of Maharashtra& another v. 

Madhukar Narayan Mardikar248:- 

In this case the important question which came up for determination before the 

Apex Court was whether a woman of easy virtue was entitled to privacy. In this 

case if was alleged that Madhukar Narayan Mardikar, who was serving as a 

Police Inspector, visited the hutment of one Banubi and demanded to have 

sexual intercourse with her. On her refusing to entertain him, he tried to have 

sexual intercourse with her by force. During the inquiry, it was brought on 

record that the victim Banubi was a woman of easy virtue and she was having 

extra marital relationship and she was infact a mistress of one Behram Irani. 

Evidence was also led to show that she was known as an ‘awara’ (vagrant) in 

the locality.  

The High Court observed that since Banubi is an unchaste woman it would be 

extremely unsafe to allow the fortune and career of a Government Official to 

be put in jeopardy upon the uncorroborated version of such a woman who 

makes no secret of her illicit intimacy with another person. The Supreme Court 

disagreed with the finding of the High Court and observed that Banubi was 

honest enough to admit the dark side of her life. The Apex Court held that even 

a woman of easy virtue is entitled to privacy and no one can invade her privacy 

as and when he likes. So also it is not open to any and every person to violate 

 
248 Decided by the Supreme Court on 23 October, 1990) reported in 1991 (1) Bom CR 238 
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her person as and when he wishes. The Court ruled that she is entitled to 

protect her person if there is an attempt to violate it against her wish. She is 

equally entitled to the protection of law. Therefore, merely because she is 

woman of easy virtue, her evidence cannot be thrown overboard. 

The Supreme Court's decision in this matter opened the doors to a new thinking 

in rape cases. It implied that while deciding the cases of rape, past history of 

victim’s sex life would not matter and even a woman of easy virtue would be 

entitled to the protection of law.  

Likewise, in the case of State of Himachal Pradesh v. Raghubir Singh249 

In this case the Apex Court held that there is no legal compulsion to look for 

corroboration of the evidence of the prosecutrix before recording an order of 

conviction. The Court held that evidence has to be weighed and not counted 

and conviction can be recorded on the sole testimony of the prosecutrix, if her 

evidence inspires confidence and there is absence of circumstances which 

militate against her veracity.  

Again, in the case of State of Punjab v. Gurmit Singh and other250 

In the present case, the prosecutrix was a young girl who was below 16 years of 

age. At the relevant time, she was studying in the 10th class. While returning 

back from school, she was abducted and forcibly subjected to sexual 

harassment by three accused persons. The trial court acquitted the accused 

persons and branded the prosecutrix as unreliable and characterized her as a 

girl “of loose morals”.  The Supreme Court expressed its strong dis-approval of 

the approach of the trial court and criticized the trial court for casting a stigma 

on the character of the prosecutrix. The Supreme Court observed that such an 

approach from the court have the potential of discouraging an even otherwise 

reluctant victim of sexual assault to file her complaint. The Supreme Court 

 
249 Decided by the Supreme Court in Criminal Appeal No. 398 of 1984 decided on 18.02.1993. 

Reported in 1993 2 Crimes (SC) 887: 
250 Decided by the Supreme Court on 16 January 1996. reported in 1996 (1) Crimes (SC) 37 
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emphasized the importance of conducting such trials in camera and advised the 

High Courts to impress upon the Presiding Officers to invariably hold the trial 

of rape cases in camera, rather than in the open courts as envisaged by Section 

327(2) Cr.P.C. The Court further observed that when trials are held in camera, 

it would not be lawful for any person to print or publish the matter in relation to 

the proceedings in the case, except with the previous permission of the Court as 

envisaged by Section 327(3) Cr.PC. The Court opined that such an approach 

would save any further embarrassment being caused to the victim of sex crime. 

The Court also ruled that wherever possible it may also be worth considering 

whether it would not be more desirable that the cases of sexual assaults on the 

females are tried by lady Judges, wherever available, so that the prosecutrix can 

make her statement with greater ease and assist the Courts to properly 

discharge their duties, without allowing the truth to be sacrificed at the altar of 

rigid technicalities while appreciating evidence in such cases. The Supreme 

Court also observed that in such cases, the Courts should, as far as possible, 

avoid disclosing the name of the prosecutes in their order to save further 

embarrassment to the victim of sex crime and that the anonymity of the victim 

must be maintained as far as possible.  

In yet another landmark case of Vishaka and others v.  State of Rajasthan and 

others251 

The filing of the writ petition was prompted by an alleged brutal gang rape of a 

social worker in the State of Rajasthan. This Writ Petition was filed for the 

enforcement of the fundamental rights of working women under Articles 14, 19 

and 21 of the Constitution of India in view of the prevailing climate in which 

the violation of these rights is not uncommon. In the present case the Apex 

Court opined that gender equality includes protection of women from sexual 

harassment and right to work with dignity, which is a universally recognized 

basic human right. This was a landmark case regarding the protection of 

women against sexual harassment at workplace. The Supreme Court held that 

 
251  Decided by the Supreme Court on 13 August 1997. reported in AIR 1997 SC 3011:- 
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the sexual harassment of a woman at a workplace would be violative of her 

fundamental rights of gender equality and right to life and liberty under 

Articles 14, 15, 19 and 21 of the Indian Constitution. The court concluded that 

such Act would be considered as a violation of women’s human rights. Taking 

note of the fact that the prevailing civil and criminal laws in India do not 

adequately provide for specific protection of women from sexual harassment in 

work places that enactment of such legislation would take considerable time, 

the Supreme Court stepped in to fill the vacuum and it laid down guidelines 

and requirement which need to be fulfilled by the employer or persons in-

charge of the workplace. These guidelines were formulated for preventing the 

acts of sexual harassment in the workplace.  

This judgment led the Indian Government to enact the Sexual Harassment of 

Women at Workplace (Prevention, Prohibition, and Redressal) Act, 2013 

which came into force from 9 December 2013.  

Likewise, in State of Karnataka v.  Manjanna252 

Prior to this landmark judgment, doctors would examine victims of rape only 

after they received a request from the police. For this to happen, the victim had 

to first register her complaint against the accused in a police station.   

In this case, the Supreme Court placed on record its disapproval on the refusal 

of some Government hospital doctors, particularly in rural areas, where 

hospitals are few and far between, to conduct any medical examination of a 

rape victim unless the case of rape is referred to them by the police. The Apex 

Court observed that such a refusal to conduct the medical examination 

necessarily results in a delay in the ultimate examination of the victim, by 

which time the evidence of the rape may have been washed away by the 

complainant herself or be otherwise lost.  

 
252 Criminal Appeal No. 1911 of 1996 decided by the Supreme Court on 4-5-2000. Reported     

     in 2000(2) Crimes 302 (SC). 
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As a result of this landmark judgment, the doctor or hospital is now required to 

examine a victim of rape if she reports to the hospital directly, and voluntarily, 

without a police requisition. 

In the case Chairman, Railway Board and others v.  Mrs. Chandrima Das 

and others253 

In this case, Mrs. Chandrima Das, a practicing advocate of the Calcutta High 

Court, filed a petition under Article 226 of the Constitution against the 

Chairman, Railway Board and others claiming compensation for the victim, 

Smt. Hanuffa Khatoon, a Bangladeshi national who was gang-raped by many 

including employees of the Railways in a room at Yatri Niwas at Howrah 

Station of the Eastern Railway.  

The Apex Court held that "rape" amounts to violation of the Fundamental 

Right guaranteed to a woman under Article 21 of the Constitution. Smt. 

Hanuffa Khatoon, who was not the citizen of this country but came here as a 

citizen of Bangladesh was, nevertheless, entitled to all the constitutional rights 

available to a citizen so far as "Right to Life" was concerned. She was entitled 

to be treated with dignity and was also entitled to the protection of her person 

as guaranteed under Article 21 of the Constitution. As a national of another 

country, she could not be subjected to a treatment which was below dignity nor 

could she be subjected to physical violence at the hands of Govt. employees 

who outraged her modesty. The Right available to her under Article 21 was 

thus violated. Consequently, the State was under the Constitutional liability to 

pay compensation to her. The Apex Court held that the judgment passed by the 

Calcutta High Court, therefore, allowing compensation to her for having been 

gang-raped, cannot be said to suffer from any infirmity. 

 

 

 
253 (Civil Appeal No. 639 of 2000 decided by the Supreme Court on 28.01.2000) reported in     

      2000(1) Supreme 265: 
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The writ petition filed in Sakshi v. Union of India254:- 

This writ petition under Article 32 of the constitution was filed by way of 

public interest litigation, by Sakshi, which is an organization to provide legal, 

medical, residential, psychological or any other help, assistance or charitable 

support for women who are victims of crime. 

In this case, the Supreme Court observed that the whole inquiry before a court 

being to elicit the truth, it is absolutely necessary that the victim or the 

witnesses are able to depose about the entire incident in a free atmosphere 

without any embarrassment. The Apex Court also observed that  the mere sight 

of the accused may induce an element of extreme fear in the mind of the victim 

or the witnesses or can put them in a state of shock. In such a situation he or 

she may not be able to give full details of the incident which may result in 

miscarriage of justice. Therefore, a screen or some such arrangement can be 

made where the victim or witnesses do not have to undergo the trauma of 

seeing the body or the face of the accused. 

The Writ Petition was disposed of with the below mentioned guidelines, which 

are to be followed in holding trial of child sex abuse or rape: 

(i) A screen or some such arrangements may be made where the 

victim or witnesses (who may be equally vulnerable like the 

victim) do not see the body or face of the accused; 

(ii) The questions put in cross-examination on behalf of the accused, 

in so far as they relate directly to the incident, should be given in 

writing to the presiding officer of the court who may put them to 

the victim or witnesses in a language which is clear and is not 

embarrassing; 

(iii) The victim of child abuse or rape, while giving testimony in 

court, should be allowed sufficient breaks as and when required.  

 

 
254  Decided by the Supreme Court on 26 May 2004. Reported in 2004 0 Supreme(SC) 656 
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Likewise, in the case of Shimbu and anr v.  State of Haryana255 

In this case a three-Judge Bench held that that a compromise entered into 

between the parties cannot be construed as a leading factor based on which 

lesser punishment can be awarded in an offence of Rape. The Apex Court ruled 

that rape is a non-compoundable offence and it is an offence against the society 

and is not a matter to be left for the parties to compromise and settle. Since the 

Court cannot always be assured that the consent given by the victim in 

compromising the case is a genuine consent, there is every chance that she 

might have been pressurized by the convicts or the trauma undergone by her all 

the years might have compelled her to opt for a compromise. In fact, accepting 

this proposition will put an additional burden on the victim. The accused may 

use all his influence to pressurize her for a compromise. So, in the interest of 

justice and to avoid unnecessary pressure/harassment to the victim, it would not 

be safe in considering the compromise arrived at between the parties in rape 

cases to be a ground for the Court to exercise the discretionary power under the 

proviso of Section 376(2) IPC256. 

The same view of the Supreme continued in its later decision in the case of 

State of M.P v. Madanlal257wherein, in his judgment, Dipak Misra, J. observed 

as is quoted as under:- 

"We would like to clearly state that in a case of rape or 

attempt of rape, the conception of compromise under no 

circumstances can really be thought of. These are crimes 

against the body of a woman which is her own temple. 

These are offences which suffocate the breath of life and 

sully the reputation. And reputation, needless to emphasize, 

is the richest jewel one can conceive of in life. No one 

would allow it to be extinguished. When a human frame is 

defiled, the “purest treasure”, is lost. Dignity of a woman 

is a part of her non-perishable and immortal self and no 

one should ever think of painting it in clay. There cannot be 

 
255 Criminal Appeal Nos. 1278-1279 of 2013 (Arising out of S.L.P. (Crl.) Nos. 1011-1012 of 2012 

decided by the Supreme Court 27-08-2013 
256 Indian Penal Code, 1860 (Act No. 45 of 1860) Sec. 376(2) : 
257 Criminal Appeal No. 231 of 2015 (@ SLP(Crl) No. 5273 of 2012. Decided On : 01-07-2015 



Page | 167 
 

a compromise or settlement as it would be against her 

honour which matters the most. It is sacrosanct. Sometimes 

solace is given that the perpetrator of the crime has 

acceded to enter into wedlock with her which is nothing but 

putting pressure in an adroit manner; and we say with 

emphasis that the Courts are to remain absolutely away 

from this subterfuge to adopt a soft approach to the case, 

for any kind of liberal approach has to be put in the 

compartment of spectacular error. Or to put it differently, it 

would be in the realm of a sanctuary of error. We are 

compelled to say so as such an attitude reflects lack of 

sensibility towards the dignity, the élan vital, of a woman. 

Any kind of liberal approach or thought of mediation in this 

regard is thoroughly and completely sans legal 

permissibility". 

 

In yet another case of Lillu @ Rajesh and anr v.  State of Haryana258 

The evidentiary value of the two finger test in rape cases was considered by the 

Supreme Court in the present case. The two finger test is a virginity test. It 

involves a procedure where the doctor inserts his fingers in a rape victim's 

vagina to determine its laxity and decide whether she is habituated to sex. 

The Apex Court observed that sexual violence, apart from being a 

dehumanizing act, is an unlawful intrusion on the right of privacy and sanctity 

of a woman. It is a serious blow to her supreme honour and offends her self-

esteem and dignity as well. It degrades and humiliates the victim and where the 

victim is a helpless innocent child or a minor, it leaves behind a traumatic 

experience. A rapist not only causes physical injuries, but leaves behind a scar 

on the most cherished position of a woman, i.e. her dignity, honour, reputation 

and chastity. Rape is not only an offence against the person of a woman, rather 

a crime against the entire society. It is a crime against basic human rights and 

also violates the most cherished fundamental right guaranteed under Article 21 

of the Constitution. 

In this case the Supreme Court ruled that in view of International Covenant on 

Economic, Social, and Cultural Rights 1966; United Nations Declaration of 

 
258 Criminal Appeal No. 1226 of 2011 decided by the Supreme Court on 11.04.2013 
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Basic Principles of Justice for Victims of Crime and Abuse of Power 1985, 

rape survivors are entitled to legal recourse that does not retraumatize them or 

violate their physical or mental integrity and dignity. They are also entitled to 

medical procedures conducted in a manner that respects their right to consent.  

Medical procedures should not be carried out in a manner that constitutes cruel, 

inhuman, or degrading treatment and health should be of paramount 

consideration while dealing with gender-based violence. The State is under an 

obligation to make such services available to survivors of sexual violence. 

Proper measures should be taken to ensure their safety and there should be no 

arbitrary or unlawful interference with his privacy. The Apex Court concluded 

that in view of the above, undoubtedly, the two finger test and its interpretation 

violate the right of rape survivors to privacy, physical and mental integrity and 

dignity. Thus, this test, even if the report is affirmative, cannot ipso facto, be 

given rise to presumption of consent. 

Again In Re: Indian Woman says gang-raped on orders of Village Court259. 

Based on the news item published in the Business and Financial News dated 

23.01.2014 relating to the gang-rape of a 20 year old woman in State of West 

Bengal on the orders of community Panchayat as punishment for having 

relationship with a man from a different community, by order dated 

24.01.2014, the Supreme Court took suomotu action and directed the District 

Judge, Birbhum District, West Bengal to inspect the place of occurrence and 

submit a report to the Court. 

In this case the Apex Court observed that violence against women is a 

recurring crime across the globe and India is no exception in this regard. The 

case at hand is the epitome of aggression against a woman and it is shocking 

that even with rapid modernization such crime persists in our society. The 

Court further observed that as a long-term measure to curb such crimes, a 

 
259 Published in Business & Financial News dated 23.01.2014 Suo Motu Writ Petition  (CRIMINAL) 

NO. 24 OF 2014 decided by the Supreme Court on 28.03.2014 Reported in 2014 0 AIR(SC) 2816 
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larger societal change is required via education and awareness.  The Court 

opined that Government will have to formulate and implement policies in order 

to uplift the socio-economic condition of women, sensitization of the Police 

and other concerned parties towards the need for gender equality and it must be 

done with focus in areas where statistically there is higher percentage of crimes 

against women. 

In respect to the question of compensation to be paid to the victim, the Court 

ruled that no compensation can be adequate nor can it be of any respite for the 

victim but as the State has failed in protecting such serious violation of a 

victim’s fundamental right, the State is duty bound to provide compensation, 

which may help in the victim’s rehabilitation. The humiliation or the reputation 

that is snuffed out cannot be recompensed but then monetary compensation 

will at least provide some solace.  

The Apex Court observed that the Supreme Court of Bangladesh in the case of 

State v. Md. Moinul Haque and Ors260. has interestingly observed that 

“victims of rape should be compensated by giving them half of the property of 

the rapist(s) as compensation in order to rehabilitate them in the society.” If not 

adopting this liberal reasoning, we should at least be in a position to provide 

substantial compensation to the victims. 

The Court concluded and is quoted  that : 

"The crimes, as noted above, are not only in contravention 

of domestic laws, but are also a direct breach of the 

obligations under the International law. India has ratified 

various international conventions and treaties, which oblige 

the protection of women from any kind of discrimination. 

However, women of all classes are still suffering from 

discrimination even in this contemporary society. It will be 

wrong to blame only on the attitude of the people. Such 

crimes can certainly be prevented if the state police 

machinery work in a more organized and dedicated 

manner. Thus, we implore upon the State machinery to work 

in harmony with each other to safeguard the rights of 

 
260 (2001) 21 BLD 465 
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women in our country. As per the law enunciated in Lalita 

Kumari vs. Govt. of U.P &Ors 2013 (13) SCALE 559, 

registration of FIR is mandatory under Section 154 of the 

Code, if the information discloses commission of a 

cognizable offence and the Police officers are duty bound to 

register the same. Likewise, all hospitals, public or private, 

whether run by the Central Government, the State 

Government, local bodies or any other person, are 

statutorily obligated under Section 357C to provide the 

first-aid or medical treatment, free of cost, to the victims of 

any offence covered under Sections 326A, 376, 376A, 376B, 

376C, 376D or Section 376E of the IPC." 

 

 

In the recent rulings of the Court in Independent Thought v. Union of India 

and anr261. 

Independent Thought is a registered society working in the area of child rights. 

The society filed the writ petition before the Supreme Court to draw the 

attention of the Judiciary to the violation of the rights of girls who are married 

between the ages of 15 and 18 years. It challenged the constitutional validity 

of262(Sexual intercourse or sexual acts by a man with his own wife, the wife not 

being under fifteen years of age, is not rape) of the Indian Penal Code. 

In this case the critical issue raised before the Supreme Court was whether 

sexual intercourse between a husband and wife, where she is between 15 and 

18 years of age would amount to rape? Secondly, whether section 375, 

exception 2, is violative of fundamental rights of a girl child?  

In the judgment, Supreme Court opined that the exception 2 in section 375 is 

violative of Articles 14, 15 and 21 of the Indian Constitution which allows 

intrusive sexual intercourse with a girl who is below 18 and above 15 years on 

the ground of marriage. Such exception clause in Indian rape laws negates the 

very purpose of Prohibition of Child Marriage Act, it violates the provisions of 

Protection of Children from Sexual Offences Act (POCSO) in context of the 

 
261 Decided by the Supreme Court on 11.10.2017. reported in AIR 2017 SC 4904 
262 Exception 2 to Section 375 
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age of consent and some other international conventions to which India is a 

signatory. In this landmark verdict, Supreme Court has struck down section 

375, exception 2 of the Indian Penal Code. Now, the law cannot protect a man 

who is engaged in sexual relations with his wife where she is between 15 and 

18 years because irrespective of the status of a child whether married or not, 

she will always remain a child. 

Again by virtue of its Judicial Activism, the Supreme Court in the case of 

Mukesh v. State for NCT of Delhi263 

This case is popularly known as the Delhi gang rape case or the Nirbhaya Case. 

In this case, a young 23-year-old para-medical student felt prey to the savage 

lust of a gang of six accused persons. She was a victim of brutal assault and 

became a playful thing that could be tossed around at the wild whim of the 

accused persons and her private parts were ruptured to give vent to their pervert 

sexual appetite, unthinkable and sadistic pleasure. The attitude, perception, the 

bestial proclivity, inconceivable self-obsession and individual centralism of the 

six accused persons made the young lady to suffer immense trauma and, in the 

ultimate eventuate, the life-spark that moves the bodily frame got extinguished 

in spite of availing of all the possible treatment that the medical world could 

provide. The death of the victim girl took place at a hospital in Singapore 

where she had been taken to with the hope that her life could be saved. 

The gang-rape caused ripples in the conscience of society and serious doubts 

were raised as to whether we really live in a civilized society and whether both 

men and women feel the same sense of liberty and freedom which they should 

have felt in the ordinary course of a civilized society, driven by rule of law. 

A Bench of Justices Dipak Mishra, R Banumathi, and Ashok Bhushan 

unanimously passed the judgment of Death penalty to all the accused except 

 
263 Decided by the Supreme Court on 05 May 2017. reported in AIR 2017 SC 2161 
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the juvenile. The juvenile who was equally involved in the incident and raped 

the woman was convicted and sentenced to three years in a reformation center. 

Writing its verdict, the Supreme Court observed and is quoted that: 

"Crime against women not only affects women’s self 

esteem and dignity but also degrades the pace of societal 

development. I hope that this gruesome incident in the 

capital and death of this young woman will be an eye-

opener for a mass movement “to end violence against 

women” and “respect for women and her dignity” and 

sensitizing public at large on gender justice. Every 

individual, irrespective of his/her gender must be willing 

to assume the responsibility in fight for gender justice and 

also awaken public opinion on gender justice. Public at 

large, in particular men, are to be sensitized on gender 

justice. The battle for gender justice can be won only with 

strict implementation of legislative provisions, 

sensitization of public, taking other pro-active steps at all 

levels for combating violence against women and ensuring 

widespread attitudinal changes and comprehensive 

change in the existing mind set. We hope that this incident 

will pave the way for the same." 

 

Such an incident where humanity is treated with irreverence, which created a 

shock in the collective conscience, sparked nationwide revulsion and various 

legislative reforms in rape laws. The public outcry against the above incident 

prompted the setting up of a panel under the chairmanship of J. S Verma 

(former Chief Justice of India) for analyzing the existing criminal laws and to 

suggest all the possible amendments which can be made to enhance 

punishment in case of assault of extreme nature and brutality against women in 

criminal law. As per the recommendations of the Justice Verma Committee, 

Criminal Law (Amendment) Act, 2013 was passed, which provides for the 

amendment of Indian Penal Code, 1860; Code of Criminal Procedure, 1973, 

Indian Evidence Act, 1872 and Protection of Children from Sexual Offences 

Act, 2012 in relation of sexual offences related laws. The amendment widened 

the scope of rape’s definition and provided for capital punishment in rape cases 

that cause the death of the victim or leave her in a permanent vegetative state. 
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The amendment also provides for several new offenses to make laws more 

stringent. 

The case that drew the attention of the world was of Scarlett Keeling Rape and 

Murder Case (Central Bureau of Investigation, Special Crime Branch v. 

Samson D' Souza and anr264 

In this case, a British minor girl (victim) came to India as a Tourist along with 

her mother and 8 siblings. She was aged about 15 years and 8 months at the 

time of incident. The case of the prosecution was that the accused person had 

administered a stupefying, intoxicating or unwholesome drug to the victim with 

an intention to commit crime. Thereafter, the accused person took advantage of 

an intoxicated condition of the victim due to consumption of cocaine, ecstasy 

tablets and drinks and the accused person outraged her modesty and committed 

grave sexual assault. The Accused thereafter abandoned the victim to lie near 

the water line. Due to intoxicated condition the victim was unaware of the 

happenings around her. She was left in such a condition near the beach by 

accused with the knowledge that it would likely to cause her death due to 

asphyxia and drowning in the beach sand water. The dead body of the victim 

was later found floating in the water.  

The accused persons were acquitted by the Trial Court. The Trial Court gave 

the accused persons benefit of technical lapses in the investigation. Feeling 

aggrieved with and dissatisfied by the impugned judgment and order of 

acquittal, the Central Bureau of Investigation (for short “CBI”) preferred the 

Appeal before the High Court of Bombay at Goa. 

Before the High Court, it was contended by the prosecution that the accused 

persons had knowledge that the victim was a minor girl and therefore, it was 

their duty to take her proper care in the sense that they ought not to have 

allowed her to consume narcotic drug and alcoholic drink and should not have 

left her on the beach. 

 
264 Decided on 17.07.2019 by the High Court of Bombay at Goa in Criminal Appeal No. 55 of 2017 
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Setting aside the acquittal order of the Trial Court and convicting the main 

accused, the High Court observed that the conduct of the accused in offering 

beer to the victim who was already in an inebriated state speaks volume about 

his motive to take disadvantage of her such condition. The High Court 

observed that cocaine lines were drawn/sprayed in a plate which the accused 

allowed the victim to sniff though she was a minor girl and this act manifests 

mens rea on his part. 

While deciding the quantum of punishment to be awarded to the accused, the 

Court observed that "We are mindful of the principles laid down by the 

Honorable  Supreme Court that undue sympathy would do more harm to the 

criminal justice system undermining the public confidence in the efficacy of 

the system. It is our duty to award proper sentence having regard to the manner 

in which the offence is committed." 

On the aspect of compensation to the victim or the survivors of sexual assault 

and other crimes, the Court observed that "the Government of Goa has 

formulated a scheme namely, “The Goa Compensation Scheme for Women 

Victims/Survivors of Sexual Assault/other Crimes, 2018”. Apart from the 

compensation which we propose to award to the mother of the victim under 

Section 357 of the Criminal Procedure Code, the mother of the victim would be 

entitled to apply to the Government of Goa under the aforesaid scheme along 

with the Goa Victim Compensation Scheme, 2012 as provided in Section 5 of 

the said Scheme for getting appropriate compensation. On such application 

being filed by the mother of the victim, the State Government shall award such 

compensation as per the said Scheme within a period of eight weeks from the 

date of making such application." 

The High Court allowed the Criminal appeal and the impugned judgment and 

order of acquittal passed by the Trial Court was quashed and set aside and the 

main accused was convicted. 
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In the recent case of Delhi Domestic Working Women’s v.  Union of India 

and Others265 

This public interest litigation invokes the benign provision of Article 32 of the 

Constitution of India, at the instance of the petitioner Delhi Domestic Working 

Women's Forum to espouse the pathetic plight of four domestic servants who 

were subject to indecent sexual assault by seven army personnel. 

In this case the Judge laid down broad parameters in assisting the victims of 

rape. 

1) The complainants of sexual assault cases should be provided with legal 

representation. It is important to have someone who is well-acquainted 

with the criminal justice system. The role of the victim's advocate would 

not only be to explain to the victim the nature of the proceedings, to 

prepare her for the case and to assist her in the police station and in 

court but to provide her with guidance as to how she might obtain help 

of a different nature from other agencies, for example, mind counseling 

or medical assistance. It is important to secure continuity of assistance 

by ensuring that the same person who looked after the complainant's 

interests in the police station represents her till the end of the case. 

 

2) Legal assistance will have to be provided at the police station since the 

victim of sexual assault might very well be in a distressed state upon 

arrival at the police station, the guidance and support of a lawyer at this 

stage and whilst she was being questioned would be of great assistance 

to her. 

 

3) The police should be under a duty to inform the victim of her right to 

representation before any questions were asked of her and that the police 

report should state that the victim was so informed.  

 
 

2651995 SCC (1) 14, JT 1994 (7) 183 
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4) A list of advocates willing to act in these cases should be kept at the 

police station for victims who did not have a particular lawyer in mind 

or whose own lawyer was unavailable. 

 

5) The advocate shall be appointed by the court, upon application by the 

police at the earliest convenient moment, but in order to ensure that 

victims were questioned without undue delay, advocates would be 

authorized to act at the police station before leave of the court was 

sought or obtained. 

 

6) In all rape trials anonymity of the victim must be maintained, as far as 

necessary. 

 

7) It is necessary, having regard to the Directive Principles266of the 

Constitution of India to set up Criminal Injuries Compensation Board. 

Rape victims frequently incur substantial financial loss. Some, for 

example, are too traumatized to continue in employment. 

 

8) Compensation for victims shall be awarded by the court on conviction 

of the offender and by the Criminal Injuries Compensation Board 

whether or not a conviction has taken place. The Board will take into 

account pain, suffering and shock as well as loss of earnings due to 

pregnancy and the expenses of child birth if this occurred as a result of 

the rape. 

After having perused the judicial activism of the Courts in interpreting the 

provisions of the Constitution and in imparting fair and impartial justice, let us 

now see how the Judiciary in the state of Goa have interpreted the same. 

 

 
266 Indian  Constitution under  Art 38(1) 

https://indiankanoon.org/doc/653327/
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5.5 ROLE OF STATE JUDICIARY IN UPHOLDING THE STATUS OF 

WOMEN: 

In the state of Goa, although there is a large incidence of rape that takes place, 

the matter is heard and disposed of by the courts but there has not been a 

landmark decision or judgment that has been pronounced by the courts here.  

So in this context, the role of the Goan Judiciary is limited in the context of the 

present research study. 

In the state of Goa also, the position is nothing different and the discussion as 

to the position of women in Goa and the role of the Judiciary to uphold her 

position becomes crucial and the said position has been analyzed as under: 

5.5.1 Present Position of Women in the State of Goa: 

The State of Goa operates through a District and Sessions Court in both the 

districts of North and South Goa and trials courts.  Goa does not have an 

Independent High Court but functions through the Goa Bench of the Bombay 

High Court situated at Altinho, Panaji Goa. 

The Court has also pronounced various decisions to protect the status and 

dignity of women in the state of Goa.  The researcher would be highlighting, 

though less in number, the various decisions and verdict of the Courts inorder 

to protect the dignity and morality of the women who have been victims of 

sexual offences. 

Women which constitute half of the world’s population have been subject 

matter of discrimination, harassment and exploitation.  Everywhere they are 

confronted with numerous challenges.   In all societies, irrespective of her 

religion, the country to which she belongs and her status, girls and women are 

subject to physical, sexual and psychological abuse by their perpetrators.   

Unfortunately, India is one such country among the few where offences against 

women have increased to a greater extent.  To sum up, it may be said that the 



Page | 178 
 

since ages the status and position of women in India have always been a 

controversial subject.   

At the same time, the constitutional and criminal laws by way of Judiciary have 

been working as a savior of women from such exploitation and have been 

giving a helping hand in promotion and protecting the status in a number of 

ways. 

After having assessed the  role of the Judiciary in the interpretation of the rights 

of the women through the process of Judicial activism and through the various 

landmark decisions , let us now analyse the position that the law interpreters 

have assumed in the State of Goa inorder to uphold the status and to protect the 

rights of the women. 

5.5 .2  Judicial activism 

To begin with let us analyze the role played by the Judiciary through its various 

pronouncements, which although did not create much of an impact on the 

national scene, were nevertheless prominent in their own ways in granting 

relief to women of sexual assaults. 

I) In the case of Neria Ben David v.  State of Goa267 

 

This case involves a Writ Petition which was filed before the Hon’ble High 

Court of Bombay at Goa for the purpose of seeking relief against the barbaric 

acts of the jail authorities of the Modern Central Jail at Colvale, wherein 

several inmates both women and men were brutally assaulted by the various 

Jail and IRB personnel.  The Petitioner sought for the appointment of a 

commission inorder to investigate the matter and to provide an improvement in 

the conditions of the jails.  The High Court accordingly issued directions for 

bringing about improvement measures within the jails.  The following were the 

directions issued namely,   

 
267Writ Petition  dated 16/07/2017 
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(i) There should be constituted a  Board of Visitors looked after by the 

District & Sessions Judges in both the districts  who shall visit the 

jails preferably every month to hear the grievances of the prisoners 

along with the Members of the Board and resolve the issues relating 

to the under-trial prisoners. 

(ii) CCTV cameras should be installed at vantage points to monitor the 

conduct inside the Jail as a system of checks and balances on the 

conduct of the Jail Officials and the inmates and backup be 

maintained for necessary course of action. 

(iii) A Resident Medical Officer be appointed at the Jail to provide due 

medical attention to the inmates and in emergent cases to refer the 

inmates to the Government run Hospitals for further evaluation and 

management; 

(iv) Proper training should be imparted to the Jail Officials for handling 

the inmates particularly when they get violent or do not observe 

prison discipline but without resorting to any sort of violence to 

bring them under control. 

(v) Regular visits of the NGOs to the Jails for interacting with the 

inmates to hear about their grievances, if any, and to ventilate their 

grievances generally. 

(vi) The need for installation of the Complaint Box and the regular 

processing of the contents thereof by the Principal District and 

Sessions Judge. 

(vii) Sensitization of the Jail Administration Officials that subjecting the 

inmates to inhuman treatment would entail action in terms of the 

Central Civil Service Rules. 

Though this case does not pertain to the offence of sexual assault, it is 

nevertheless important as it talks about the humane treatment meted out to the 

inmates of the jail including women, that they should respect the right of every 

prisoner and should not subject them to violence. 
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II)  In another case of Sajji Kumar v.  State of Goa268 
 

By virtue of this appeal in the High Court of Bombay at Goa, the appellant 

challenged the Judgment and Order that was passed by the Additional 

Sessions Judge at Mapusa in Sessions Case No. 15/2002. 

By virtue of this Judgment, the Additional Sessions Judge convicted the 

appellant for the commission of offence of rape which is punishable under the 

Indian Penal Code269 and sentenced him to undergo Rigorous Imprisonment for 

a term of seven years and also to pay fine of RS. 5000/- in default to undergo 

Simple Imprisonment for a period of six months. 

It was the case of the prosecution that the prosecutrix Ms. Hazel Smith, a 

citizen of U.K had come to Goa for exploring a new destination to her Travel 

Agency in UK. She decided to stay in Goa for one month.  Just a day prior to 

her departure she decided to take a massage at an Ayurvedic Centre in 

Calangute. There she saw three persons standing on the road and when she 

made inquiries about the Ayurvedic Centre, one of them informed her that it 

was closed and that he was an Ayurvedic doctor who could give her a massage. 

Relying upon his representation, she went to a room along with him where 

under the pretext of massage, he committed rape on her.  The accused was 

accordingly charged for the offence of rape under the provisions of the IPC270. 

There were two issues that arose in this case.  Firstly, whether the FIR could be 

relied as the only source of evidence, as on the day of the offence, she deposed 

before the Police to file an FIR.  Thereafter she went back to her country and 

expressed her inability to come to India on account of financial difficulties and 

the trauma that she underwent.  It was proved that the FIR could not be relied 

as conclusive fact that the prosecutrix was raped.  Since the Prosecutrix was not 

 
268(Through Public Prosecutor, Appeal filed  on 10 June, 2005) 
269Indian Penal Code 1860 (Act No. 1860) 
270ibid 
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examined in chief by the Court, she could not be questioned and therefore the 

court acquitted the accused of the charges of rape stating that there was no 

evidence of this fact since she could not be examined. Therefore the court 

stated that it is a well settled principle of law that the F.I.R. by itself cannot be 

used as a substantive piece of evidence and it can only be used as a 

contradiction or corroboration thereof. In the present case, since the 

complainant did not present herself in the witness box the offence could not be 

proved. 

Second issue was whether the statement of the prosecutrix which was recorded 

under the provisions of the Code of Criminal Procedure can be used as a 

substantive evidence.  The court held that the statement under the said 

provision again can be used only for the purpose of corroboration and 

contradiction and cannot be used as a substantive piece of evidence. Therefore, 

the court allowed the appeal partly and acquitted the appellant of the offence 

punishable under the Indian Penal Code whereas convicted the appellant for the 

offence of outraging the modesty of the women.271 

Thus, we can see from this case that there has been an acquittal from the 

charges of rape for failure on the part of the Prosecutrix to depose before the 

Court and record her statement.  Again, sometimes we wonder if persons 

occupying a high position in the society cannot commit such offences and 

whether law is not for them and therefore, they will escape from the clutches of 

the law.  The next case is a typical illustration to this fact that everyone is 

subject to the same law, no one is above the law and the position and the 

political status have nothing to do with their acquittal. 

III) The Famous Case of Tarun Tejpal 

In Tarun Tejpal’s case, possibly the first case in recent times in which the 

probe has relied on "position of trust" as a crucial aspect in an allegation of 

rape. 

 
271Supra Note at 60 
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Tejpal former Editor-in-Chief of Tehelka magazine was charged/ indicted of 

raping a junior woman colleague inside a lift at Hotel Grand Hyatt during an 

event organized by the Tehelka magazine in Goa in November in 2013. 

He was charged for rape,272 sexual harassment, criminal force with an intent to 

disrobe273, wrongful restraint274 and wrongful confinement.275 

He, however, pleaded not guilty. Following the framing of charges, Tarun 

Tejpal moved the Supreme Court seeking cancellation of the charges against 

him but the Supreme Court refused to quash the charges and directed the trial 

court to conclude his trial within a period of six months.  The status of the case 

is that he has been released on bail and the proceedings are still going on. 

The above status of the case leads us to believe the shoddy investigation that is 

being carried out by the police and the stakeholders that are involved.  And if 

one case was not the end, there was another case, this time pertaining to a 

political baron, named Babush.  Let us see the position in the following case: 

IV) The case of a seven-year-old raped in Vasco school 

This case is of a seven-year-old girl who was raped in a toilet of her school in 

the year 2013.  The Goa Police registered an offence of rape at the Mormugao 

Police station. The peculiarity of this case was that the police failed to trace the 

culprit so the matter was referred to the CBI for investigation.  Despite having 

biological evidence, the CBI was also unable to trace the accused.  There were 

 
272Indian Penal Code 1860 (Act No. 45 of 1860) Sec. 376(2) : Whoever,—(a) being a police officer 

commits rape—(i) within the limits of the police station to which he is appointed; or (ii) in the 

premises of any station house whether or not situated in the police station to which he is appointed; 

or (iii) on a woman in his custody or in the custody of a police officer subordinate to him; or (b) 

being a public servant, takes advantage of his official position and commits rape on a woman in his 

custody as such public servant or in the custody of a public servant subordinate to him;  
273Supra Note at 61 & 62 
274 Indian Penal Code 1860 (Act No. 45 of 1860) Sec. 341 : Punishment for wrongful restraint.—

Whoever wrongfully restrains any person shall be punished with simple imprisonment for a term 

which may extend to one month, or with fine which may extend to five hundred rupees, or with 

both. 
275 Indian Penal Code 1860 (Act No. 45 of 1860) Sec. 342 : Punishment for wrongful confinement.—

Whoever wrongfully confines any person shall be punished with imprisonment of either description 

for a term which may extend to one year, or with fine which may extend to one thousand rupees, or 

with both. 

https://indiankanoon.org/doc/324853/
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various tests conducted like the lie detector test, the DNA test, however to no 

avail.  Therefore, the CBI filed a closure report stating that the culprit was not 

to be traced despite all the efforts.  This was one of the unfortunate cases which 

had to be ended on account of lack of evidence. 

V) The case of Shri. Atanasio Monserrate 

The  trial Court of Goa had framed charges on the BJP MLA of Panjim, Shri. 

Atanasio Monserrate for having allegedly raped a minor girl. He was booked in 

the year 2016 for drugging and raping a 16 year old girl .  He was charged for 

rape, and under the provisions of POCSO Sec 506.  The trial in the case is yet 

to start in the court of the Additional District and Sessions Court in Panaji.  It is 

almost 3 years after the said incident and there has been no progress in the said 

case. 

VI) The Case of swimming coach Mr. Surajit Ganguly 

The coach was charged under IPC and POCSO for raping a minor girl training 

under him, in the year 2019.  He was detained in police custody for a period of 

six days. He had escaped since the time the case was registered against him.  

He was eventually traced in New Delhi and is in the custody of the Mapusa 

police since the offence was registered against him in Mapusa. The case has 

just started and may take years to see the light of the day. If investigation takes 

years to be complete, what will the judges do in such cases as they have to 

peruse the evidence before it and decide the case? 

This was the last case that was taken up by the Researcher before ending the 

empirical data collection in the present study, but the crimes have increased 

and every single day there are instances of sexual assault taking place 

somewhere in Goa, but what is reported hits the eye. 

Thus, as rightly opined by Justice P.N. Bhagwati, the judge infuses life and 

blood    into the dry skeleton that is provided by the Legislature and creates a 

living organism adequate and appropriate to meet the ends of Justice.  
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Therefore, it can be said that the Judiciary is not transgressing or usurping upon 

the powers of the other two organs of the government, but the guardian of the 

fundamental law of the land makes efforts to interpret the laws in accordance 

with the principles that are enshrined in the Constitution. This role is the 

outcome of the depraved system. In a democracy like India, where the other 

two organs are busy with their political Vedanta or fiasco, the Judiciary stands 

tall and remains the last hope of the people. By taking help of its discretionary 

power, it tries to grant justice to women in the light of the prevailing 

circumstances. 

In the following chapter, the analyses of the rape laws have been done by the 

Researcher.  The data that is collected in the research study is analysed to 

verify the hypothesis arrived at by the researcher at the start of the study.  Let 

us now proceed to analyse the statistical data and conclude the research. 
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There is no greater agony then bearing an untold story inside you 

 

  …Mary Angelou276 

 

6.1 INTRODUCTION 

Woman has always been a victim of sexual offences not only in the State of 

Goa and India but in the entire wild world. She is subject to all kinds of ill-

treatment, various forms of harassment, and several types of sexual exploitation 

in many ways. This type of sexual exploitation, needless to say violates her 

right to privacy. This right to privacy is available to everyone including a 

woman who is of easy virtue as was aptly held by the Supreme Court in the 

celebrated case of  State of Maharashtra and Another v Madukar Narayan277 

wherein it was laid down that even a women of easy virtue is entitled to her 

privacy and it is not open for any person to violate it and she too unlike others 

is equally entitled to the equal protection of the laws.  No one, however, big or 

small, mighty or powerful, poor or rich can forcefully violate her rights.  

The most important kind of sexual violation taking place worldwide and in 

particular in India and state of Goa is rape. Rape is nothing but violation of 

woman’s rights with the use of violence and more importantly involuntarily 

and without her consent. Various enactments were introduced from time to 

time in India since the British era to protect woman from such kinds of sexual 

offences. Besides legislations the judiciary has also played an important role in 

protecting woman, through incorporating several new precedents through its 

judicial activism and judicial pronouncements.  Thus, it is rightly observed that 

woman is a target of sexual offenses in the entire world.  

Everywhere and even in every corner of the world, woman’s rights are 

compromised and she became a target or victim of sexual offenses. Though 

Goa being a small tourist place it is not free from sexual offenses against 

 
276  www.wiseold sayings.com 
277  Decided by the Supreme Court on 23 October, 1990) reported in 1991 (1) Bom CR 238 
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woman. Crimes against woman are increasing from time to time even in Go 

State. Before verifying the data collected from various authorities and 

stakeholders first let us examine the demography of Goa. Though Goa is tiny 

tourist place has also been susceptible to sexual offenses regularly. Sexual 

offenses against women are increasing in this small state. 

Every day in print and electronic media we find girls and women who are 

sexually harassed and raped or caused to death.  Goa have nevertheless become 

an unsafe place for girls/women where one rape takes place almost every single 

day placing this tourist destination in a state of shame due to its shoddy 

investigation.  Hence the empowerment which is given to the women by the 

Indian Constitution is in grave danger.  Need train the woman to protect her 

self-from any kind of sexual offense.  

In this chapter the researcher has discussed the demography of Goa in general, 

the existing personal laws in Goa, selection of the sample and analysis of data.  

 

6.2 DEMOGRAPHY OF GOA STATE 

The state of Goa, situated on the western coasts of the Arabian Sea is the 25th 

state of the Indian Union that received its statehood on the 30thof May 1981 and 

was liberated at the hands of the Portuguese rule on 19th December, 1961. 

The total area of this tiny state extends to 3702 sq.km.  Panaji or Panjim is the 

state capital and the state is divided into two major districts namely North Goa 

and South Goa.  Again, there are 12 subdivisions in the form of talukas out of 

which North of Goa comprises of 6 talukas of Pernem, Bardez, Tiswadi, 

Sattari, Bicholim and Ponda whereas the South of Goa comprises of the 

remaining six namely, Mormugao, Salcete, Quepem, Sanguem, Canacona and 

Darbandora. 

The density of the population on the basis of Census 2011 is 394 persons per 

sq.km.  The total population of the state is 14.57 lakh.  Out of this population, 
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rural population comprises of 6.77 lakhs while the urban population extends to 

6.71 lakhs.  Thus, the total population of the state is 14.57 lakh, out of which 

7.40 lakh are males while 7.17 lakhs are females. The rate of literacy works out 

to 87.40% whereas the sex ratio is 960 females per 1000 males.277 

As per details from Census 2011, Goa has population of 14.59 Lakh, an 

increase from figure of 13.48 Lakh in the 2001 census. Total population of the 

State of Goa as per 2011 census is 1,458,545 of which male and female are 

739,140 and 719,405 respectively.278 

In relation to criminal matters the Code of Criminal Procedure was extended to 

the then Union Territory of Goa, Daman and Diu, w.e.f. 1st November 1963 

from which date, ONE sessions Court for the whole territory was created 

having its headquarters at Panaji- its capital. 

Subsequently, the Code of Civil Procedure and the allied civil laws were 

extended to it w.e.f. 15th June 1966 and consequently the District and Sessions 

Court, North Goa was designated as the District & Sessions Court of Panaji.   

Thereafter, on 4th February 1981, the second District & Sessions Court was 

created with its headquarters at Margao and as a result of this the territorial 

Jurisdiction of the District & Sessions Court at Panaji was altered by excluding 

the local areas comprising of Ponda, Salcete, Quepem and Mormugao which 

areas were now included in the newly created District & Sessions Court of 

South Goa. After the creation of two District& Sessions Courts, the civil and 

criminal courts at Panaji, Mapusa, Bicholim came within the Jurisdiction of 

District & Sessions Court, Panaji, while those of Margao (Salcete), Ponda, 

Quepem and Mormugao (Vasco) came under the jurisdiction of District and 

Sessions Court at South Goa in Margao.279 

 
278 Government of India. Census 2011 
279 ibid 
280 ibid 
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At present in North Goa, there is one Principal District and Sessions Judge and 

20 other Judges. Likewise, the same constitution holds good in South Goa as 

well. 

The State of Goa often boasts of being far ahead of the country in the field of 

development by virtue of indicators like the per capita income (Rs. 70,112 in 

2015-2016 as compared to India average of Rs. 25,716 and the capitals high of 

Rs. 61,676), high literacy rate (76 % female literacy and 89% male as 

compared to all India average rate of 54% and 76% respectively  according to 

the Census data collected in the year 2011, low fertility rate) 1.77 children per 

woman as compared to the average of the countries rate of 3.3 children per 

woman, low infant mortality rate of 14.12280  and the sixth lowest female infant 

mortality rate according to the Census of 2011 behind Kerala, Manipur, 

Chandigarh, Chhattisgarh and Mizoram and universal knowledge of 

contraception 99% awareness of contraceptive technology according to the 

NFHS III. 

 In the field of administration, the State of Goa is divided into two Districts 

namely North and South with 12 talukas or Blocks (6 in the North and 6 in the 

South).  It has a total of 347 inhabited villages (209 in the North and 138 in the 

South).   Before the panchayati system came into force, there existed a system 

of local self-governance called as the Communidade which were run by the 

gaunkars (early settlers), who misappropriated the land collectively and the 

produce was divided amongst themselves.281 

The topic under the current research involves the study of the problem from the 

important areas that have been chosen by the researcher from amongst the 

twelve talukas of the State of Goa.  These areas of study represent five different 

talukas of the State of Goa namely Panaji, Margao, Mapusa, Vasco and 

Mormugao areas. 

 
281  IMR in Goa in the year 2015 according to the data obtained from the office of the Chief Registrar 

of Births and Deaths  
282  https://en.wikipedia.org/wiki/Comunidades_of_Goa 



Page | 190 
 

At this time, it was mostly a patriarchal system which ignored daughters, wives 

or mothers completely as it was believed that only the male descendants of the 

soil and could claim their share of Communidade land or produce.  Some 

instances were seen in which the surplus of the annual income of the 

Communidade   was given to the widows and members children. 

To understand and appreciate in controlling the sexual offenses against woman 

in the state of Goa, firstly, the researcher examined the idea of dealing with the 

following aspects. 

A. Declining sex ration in Goa 

B. Literacy rate amongst Goan woman and  

C. Religious wise distribution of Goan population 

D. Existing personal laws in Goa 

Above factors are useful in preventing and controlling sexual offenses against 

woman. Generally, if the literacy rate is high, there will be less sexual offences 

in that state. Due to literacy, women are aware about their own protection and 

protection of others.  First let us examine the sex ration in the State of Goa 

which had seen a massive decline. 

6.2.1 Declining Sex Ratio in Goa 

The sex ratio refers to the ratio of males to females in a population.This 

proportion in a given population, is usually expressed as the number of males 

per 100 females at a specific stage in life, especially at conception, birth, and a 

given stage between birth and death. In human societies, however, sex ratio at 

birth may be determined by factors such as the age of mother at birth, and 

by sex-selective abortion and infanticide. 

Sex ratio is declining in the State of Goa like many other states. It is a major 

concern for the Goan’s (number of females to every 1,000 males) which can be 

taken as an indicator of the status of women in the Goan society.  It is quite 

evident that in Goa, unlike the rest of the country there is preference of male 
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child over female (NFHS III).  This is seen in spite of the high literacy rate and 

high per capita income in Goa which is probably one of the reasons for 

declining sex ratio during the last 50 years (see Table No. 1).   

The following table represents this ratio from the year 1900 till 2011, the 

period till the last completion of the Census survey conducted by the 

Government in the year 2011, as is the latest update in this aspect. It lays down 

the male and female ratio and has been depicted as under: 

Table No. 1    

SEX RATIO (1900-2016) 

YEAR SEX RATIO 

(NO. OF FEMALES TO 1000 

MALES 

1900 1091 

1910 1108 

1921 1120 

1931 1088 

1940 1084 

1950 1128 

1960 1066 

1971 981 

1981 975 

1991 967 

2001 960 

2011 948 

Source: Economic survey 2013-14, Directorate of Planning Statistics and Evaluation, 

Government of Goa. 

 

 

A low Total fertility rate is taken as a good developmental outcome of great 

awareness.  In Goa, however, this rate is low as can be seen in 1.79 children per 

woman, 1.77 in urban areas and1.81 in rural areas.  This declining sex ratio 
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puts an end to the myth that all is well for the women in this state.282 Now after 

having seen the male female ratio, let us now examine the extent of literacy 

rate prevailing in the state of Goa. 

 

6.2.2 Literacy Rate amongst Goan Woman: 

The State of Goa ranks fourth in the country after Kerala, Mizoram and 

Lakshadweep in terms of its literacy rate.  From the following Table No.2 it is 

seen clearly that in the last three decades or so, there has been a tremendous 

improvement in the gender wise difference in literacy rates.   

 

Table No. 2 

PERCENTAGE OF LITERATE POPULATION IN GOA 

YEAR FEMALE MALE DIFFERENCE TOTAL 

1971 36 55 19 91 

1981 48 66 18 114 

1991 67 84 17 151 

2001 76 89 13 165 

2011 80 78 02 158 

Source: Compiled from Census data 

 

The above table depicts the stark differences between male and female 

population in Goa.  However, literacy rates taluka-wise also shows remarkable 

variations.  The researcher has not incorporated these figures in the present 

context as the present research study does not pertain to it. Having seen the 

literacy levels among the Goans, let us examine how the population of the State 

of Goa is distributed on the basis of religion. 

 

 
283 Supra note 280 
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6.2.3 Religion wise distribution of Goan Population 

 

It is worth mentioning here that Goa was a colony of the Portuguese for almost 

over four and half century.  The ‘Codigo Civil Portugues’ or the Portuguese 

Civil Code of 1867 which is commonly referred to as the Common Civil Code 

has been in force in Goa since 1870 and is still in existence with certain 

modifications.  In this state, the religious personal laws are not applicable.283  

The below table shows the distribution of population on the basis of Religion. 

 

Table No.  3 

DISTRIBUTION OF POPULATION OF GOA RELIGION WISE 

Religion Females Males Total 

population 

Sex ratio Sex ratio 

(0-6 years) 

Hindus 424365 462186 886551 918 934 

Catholics 188888 170680 359568 1106 945 

Muslims 42819 49391 92210 867 947 

Others 1221 1571 2792 777 829 

RNS 3127 3420 6547 914 702 

All 660420 687248 1347668 960 933 

Source: Census of Government of India, 2011 

RNS- Religion Not Stated 

 

It can be observed from the above tabular representation that there is more 

Hindu populace in the state of Goa, followed closely by the Catholic populace 

which is the distribution of the entire Goan Population and the sex ratio w.r.t 

male and female 

 

 
284https://en.wikipedia.org/wiki/Goa_civil_code 
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Goa was under the control of Portuguese for a period of 450 years. During this 

period certain laws enacted by the Portuguese Government were prevalent in 

Goa.  The analysis of these laws has been dealt in detail in the forgoing topics. 

 

6.3 PERSONAL LAWS EXISTING IN GOA: 

 

The administration of justice was divided into two categories during the 

Portuguese era. That is, civil justice and criminal justice. For the purpose of 

civil justice, the Portuguese Civil Code was followed in personal matters like 

marriage, divorce and marriage. 

 

6.3.1 Matrimonial Laws: 

There is a three-tier system of matrimonial laws that functions in Goa.  

Marriage laws are different from those who decide to marry outside the 

Catholic Church, those who decide to opt for a Catholic Church marriage and 

for the non-Catholics as a whole. 

 

Canonical marriages refer to those marriages that have been undergone through 

the Church which makes it mandatory for the parties to register the marriage at 

the civil registrar.  Another reason being the fact that on account of a concordat 

(agreement) signed between the church and Portugal in the forties, it becomes 

mandatory for the Catholics to solemnize their union in church and for this the 

officiating priest is granted the power like the civil registry.  Marriage, in this 

form is therefore considered as a perpetual sacrament.284 

The Civil marriages on the other hand, refers to Hindu and other non-Canonical 

marriages that first require registration of the ‘intention to marry’ between the 

 

285India: Position of women in Goan society, particularly whether a widow is required to marry her late 

husband's brother because of social rules; and available state protection (1999) 

https://www.refworld.org/docid/3ae6ad6060.html 
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two parties and thereafter the marriage takes place in the presence of the Civil 

Registrar who then records the marriage. 

Only after the completion of these two steps the marriage has legal effects in 

Goa.  Catholics can also choose for a civil marriage but due to societal and 

other pressures, in practice it becomes difficult.   

There is a major difference in the marriage laws that govern the Catholics after 

marriage.  Canonical marriages are governed by Canon laws of the church.  

Canon laws are different from the Indian Divorce Act that applies to Christians 

elsewhere in Indian and the civil laws in the State of Goa. 

6.3.2  Customs and Usages: 

By virtue of the 1880 Decree of the Customs and Usages for ‘Gentile’ Hindus 

of Goa which was another Portuguese law dating back to colonial times, the 

marriages that were performed under religious rites were recognized by the 

state and were governed by the civil laws, whenever the marriage was 

registered in the civil registry. Similar provisions are also applicable to the non-

Christians.285 

6.3.3  Divorce Provisions: 

Divorce is governed on the basis of under what law one is married under. 

Canon law does not permit divorce of the couples. By the decree of 1946 and 

the concordat between the Church and the Portuguese state, Catholics that 

marry under the Canon laws were therefore excluded from the divorce 

provisions under the civil law. 

 

Marriage for Catholics is a sacrament which cannot be dissolved. Thus, church 

does not recognize this concept.  However, what the church does allow is 

 
286 ibid 
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judicial separation or annulment of marriage based on the assumption that the 

marriage has not taken place or not been consummated.  

Under the Civil law divorce is permitted on grounds ranging from adultery to 

ill treatment, absence without notice for over four years, prolonged incurable 

mental illness, divorce by mutual consent or sexual aberrations.  Under the 

Customs and Usages for ‘Gentile’ Hindus, divorce is permitted only on the 

grounds of adultery by the wife. 

In relation to criminal matters and criminal justice in the state of Goa, the 

Portuguese applied the same laws fooled in British India till its liberation. They 

are IPC, 1860, Cr.P.C, 1898 as amended in the year 1973 and IEA, 1872.  

6.4  SELECTION OF THE SAMPLE 
 

The Researcher followed a simple random sampling method in the collection of 

statistical as well as empirical data from the various stake holders. While 

collecting statistical data the researcher has limited the present research study 

to the following five crucial areas, which incidentally happens to be part of 

different talukas of the state. These talukas are selected on the basis of their 

size, numbers, point of location and accessibility.  The Data for this study has 

been collected from the police stations and courts situated in these talukas 

mentioned herein under: 

1.  Panaji (Tiswadi taluka) 

2. Margao (Salcette taluka) 

3. Ponda (Ponda taluka) 

4. Mapusa (Bardez taluka) 

5. Vasco (Mormugao Taluka) 

 

Likewise, the statistical data has been collected by the researcher from the 

Police departments situated in the North and South Goa respectively.  The data 

has been collected from this Department from the year 2005 till June 2018.  
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The trial courts of North Goa and South Goa have also been approached by the 

Researcher for the purpose of gathering statistical data for the purpose of this 

study. 

Further at the time of collecting empirical data from the various stake holders, 

the researcher has selected 400 respondents by the process of random sampling 

in order to arrive at a representative sample.  The respondents are selected from 

the following categories that are listed below.  However, in doing so, more 

women respondents are approached for the collection of data as compared to 

the male population and the results are compared and complied accordingly. 

The total number of respondents taken up by the researcher for the purpose of 

the present study is 400. 

The aforesaid respondents are briefly summarized as per the below mentioned 

table: 

Table No. 4   

List of Respondents 

Sr. 

No 

Nature of Respondents Total number 

01. Legal Counsels (Advocates for both parties) 100 

02. Members of the Public 100 

03. Police Personnel 50 

04. Members of NGO’s 50 

05. Judiciary 25 

06. Victims of sexual abuse 25 

07. Teaching faculty of schools and colleges 50 

                                                         TOTAL 400 
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The data has been collected from the respondents by way of observation trails, 

questionnaire and interview technique. The Researcher has also prepared 

separate structured and unstructured questionnaire. Different questionnaires are 

formulated, which are annexed as Annexure A, Annexure B, Annexure C, 

Annexure D and Annexure E.   The Researcher has also collected empirical 

data through personal interview and observation methods. 

The Advocates practicing criminal as well as civil laws in North and South Goa 

have also been served with questionnaire for the purpose of arriving at the data 

that has been produced.  The Members of Judiciary have also been contacted 

by the Researcher through informal interview techniques for obtaining the 

desired information. 286 

Similarly, active members of NGO’s functioning in both the North and South 

District have been interviewed by the Researcher.  The data has been obtained 

from the teaching faculty of schools and colleges situated in the North and 

South Goa by way of questionnaire.   Lastly, victims which were interviewed 

were less in number on account of non-disclosure.  However, the data have 

nevertheless been obtained and analyzed accordingly. 

6.5 ANALYSIS OF THE DATA COLLECTED: 

 

For the purpose of easy understanding, cross verification and analysis, the 

researcher will reflect only on the empirical data that is needed to test the 

hypothesis.  The larger data collected will be made a part of the thesis which 

will be reflected in this present research study. The data collected from all the 

above sources is compiled, tabulated, analyzed and depicted in the form of 

graphs/pie charts/bar diagrams wherever it is possible.  

 
287 Questionnaire as Annexure A- questions to the Lawyers 
288 Questionnaire as Annexure B-questions to the Judges 
289 Questionnaire as Annexure C-Questions to the Teachers 
290 Questionnaire as Annexure D- questions to the Public 
291 Questionnaire as Annexure E- questions to the Police 
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For the purpose of the Research, the researcher has classified the analysis of the 

data into two parts mainly; 

Part I:  Analysis of the statistical data 

Part II:  Analysis of the Empirical data 

 

6.5.1 Part I:  Analysis of the Statistical data 

The statistical data that has been collected by the Researcher is mainly from the 

trial court records and the Police stations that are situated within the State of 

Goa. 

For this research study, the researcher visited the following list of Police 

stations for collection of statistical data in the State of Goa. Police stations 

visited by the researcher are shown in the following tabular form. The 

researcher has visited 18 police stations, both from North and South of Goa. 

The necessary data was also obtained from women’s police stations situated 

one each, in the North and South Goa. The number of police stations visited in 

collecting data from each district is almost equal in number. The Researcher 

visited 8 police stations in the North and 10 police stations in the South Goa 

district.  

Table No. 5  

List of Police Stations in the State of Goa 

Sr. No Name of the Police stations 

 PS IN NORTH GOA PS IN SOUTH GOA 

1. PANAJI MARGAO 

2 OLD GOA MAINA CURTORIM 

3 AGACAIM COLVA 

4 
RAIBANDAR CRIME 

BRANCH 
FATORDA 
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5 MAPUSA VASCO 

6 PONDA VERNA 

7 VALPOI QUEPEM 

8 DHARBANDORA MORMUGAO 

9 PERNEM CUNCOLIM 

10 WOMEN CELL WOMEN CELL 

Source:  selection of sample done by the researcher 

 

Before analyzing the statistical data, a look in to the general idea about sexual 

offenses that are prevalent in the State of Goa as per the data obtained from 

Goa Police Crime Records and NCRB becomes necessary.  The following is 

the position of the sexual offences that have been reported in Goa and its status, 

that is, whether they have been disposed off or pending. The analyses of the 

data collected/ obtained is analysed accordingly. 

1. Prevalence of sexual offences in the State of Goa: 

As per Goa Police Crime Records analysis, 92 percent of cases of rape in the 

state are committed by person known to the victim. Women are more 

vulnerable from their own relatives and acquaintances than unknown persons 

with respect to crime of sexual nature.  

The Goa Police registered 256 cases of rape and assaults from 2015 to 2018. 

Out of these 256 cases, 162 accused were survivor’s friends, 26 were relatives, 

17 were neighbours, 6 were fathers, in one of the rarest cases, the accused was 

the brother of the victim and the remaining 23 were acquaintances.287 

In Goa, the detection rate of crime against women is 89 percent, out of which 

the detection rate of the offence of rape is 93.1 percent which is the highest in 

 
287https://www.timesnownews.com/mirror-now/crime/article/92-of-the-victims-knew-their-rapists-goa-

police236550 
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the country.   It is pertinent to note that the state of Goa has a substantial 

migrant and tourist population. Crimes committed by them add to the overall 

crime figures in the state. 

The statistics in Goa are consistent with the national statistics. As per a report 

of National Crime Records Bureau, (NCRB) released in 2017, “Crime in India 

2016” 94.6 % cases of rapes are committed by victim’s relatives, including 

brother, father, grandfather, sons, or acquaintances.” The report highlighted 

that in 2016, a total of 38,947 cases of rape were registered in the country 

under Protection of Children from Sexual Offences Act (POCSO) as well as 

Section 376. Out of these 38,947 cases, in 36,859 matters, accused were known 

to the survivors.288 

The data collected from different police stations in the state of Goa is compiled 

and shown in the form of tables and graphs. The verification of an increase in 

rate of sexual offenses against woman has been projected as under: 

2. Increase in the Rate of Sexual Assault against Women in The State of 

Goa 

Day by day sexual offenses are increasing in the state of Goa. The present 

Research solely concentrates on the criminal enactments that are in force in the 

State of Goa namely the Indian Penal Code, 1860 The Indian Evidence Act, 

1872 and the Code of Criminal Procedure, 1973.   All these enactments seek to 

punish the accused if found guilty of an offence mentioned under the Indian 

Penal Code.  To analyze whether the punishment meets the requirements of the 

offences mentioned under these enactments, the researcher sought statistical 

data relating to the sexual offences that have been committed against women in 

the State of Goa from the year 2005 till June 2018 from the aforesaid police 

stations.  The said data which has been collected from various police stations is 

depicted in the tabular form and it is further made simple by virtue of a graph 

wherever applicable. 

 
288 National Crime Records Bureau, (NCRB) released in 2017 
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It may be noted here that the following table mentions the number of sexual 

assault cases that have come up before the Police stations and are registered by 

them.  There is no information of the unregistered cases that have come before 

them.  The researcher has concentrated on the five major cities in the State of 

Goa namely Mapusa, Margao, Panjim, Ponda and Vasco Districts of the State. 

Table No. 6   

Number of sexual assaults committed against women from 2005 till 2018 in 

the State of Goa. 

Year 

North Goa 

(Panaji/Mapusa

/ Ponda) 

South Goa 

(Salcette/ 

Mormugao/Vasco) 

Total 

2005 310 220 530 

2006 260 220 480 

2007 250 190 440 

2008 280 180 460 

2009 210 140 350 

2010 220 150 370 

2011 230 180 410 

2012 280 180 460 

2013 220 170 390 

2014 280 200 480 

2015 230 140 370 

2016 200 170 370 

2017 300 210 510 

2018 310 230 540 

TOTAL 3580 2580 6160 

PECENTAGE 58.11% 41.88%  

Source:  Data collected from the various Police stations in Goa 

 

The above table shows the number of sexual assaults that have been committed 

against women from the period 2005 till 2018. The table shows that North Goa 
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have reported a crime rate of 58% as compared to South Goa which have 

recorded a total percentage of crime rate at 42%.   

 

The year wise analysis of the number of sexual assaults have also been 

undertaken by the Researcher from the year 2005 till 2018 (for thirteen years) 

and is briefly explained and analysed   in the aforesaid table.  

 

Figure No. 1 

Graph of Sexual Assault Committed Against  

Women in the State of Goa 

 

 

 

Table No. 6 shows that the offences against women in North Goa is 16.23 % 

more than in South Goa wherein sexual offences against women shows a 

reduced percentage of almost 42% as compared to the   North Goa where the 

percentage is almost 58%. 

The table No 6 shows that there has been a fluctuating rise in the commission 

of sexual offences in the State of Goa.  In the 2005, the rate was as high as 530 

cases registered which saw a gradual decrease in subsequent years namely from 

2006 till 2016.  Eventually in the last two years leading to this Research, the 
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rate of commission of such offences shot up to almost double in the years 2017 

and the first half of the months of the year 2018 as can be concluded from the 

said table No. 6. North Goa almost tops the list of the cases that were registered 

against sexual assault as compared to cases reported in the commercial capital 

of South Goa. 

Having seen the bar graph as to the fluctuating rate of sexual offences from 

both the North and South Districts, the figures that have been projected in 

Table No. 6 and figure No. 1 is compared for the purpose of brevity.  Thus, the 

researcher has made use of the pie chart to show the comparison of the sexual 

offences in South and North Goa. 

 

Figure No. 2 

Graphical representation of sexual offences in North and South Goa 

 

 

In view of the above figure no 2, it is quite evident that the offences committed 

against the body of women are on an increase in the State of Goa from the year 
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2005 till 2018 in spite of various laws enacted to protect the women from 

sexual assault. Thus, it can be concluded form the above that: 

 

Firstly, Majority of the cases pertaining to sexual violence goes unreported as 

these sexual assaults and rape cases do not reach the doors of the police 

stations.  So, the police are not in a position to take an immediate action. 

Secondly, it can also be inferred from the above that there is non-

implementation of the law dealing with the sexual offences against women, as 

reporting of any offence is mandatory under the provisions of the various 

criminal laws as seen thus proving the Hypothesis no. 1 and 2. 

3. Age of the respondents is taken as an important factor 

It is pertinent to note that a large number of crimes affecting the body takes 

place between the age group of 11- 20 years followed by the 21-30 age group.  

As is seen from this data, that the young persons and the teenagers are usually 

the targets of sexual assault by their perpetrators.  This may be due to many 

factors like the failed relationship, peer pressure, onset of puberty, and the like.   

Likewise, the age group between 31-40 who happens to be adults are also easy 

victims of sexual offences.  As it is said, that age is just a number so the 

victims vary in terms of their age and it is shocking to know about the age 

factor as the target group are the nation builders and future contributors to the 

national economy. 

 Accordingly, while investigating the age of the respondents accused of the 

offence, the following observations were made.   

These observations are projected in the form of the below mentioned table and 

thereafter represented graphically in the form of bar diagram. 
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TABLE NO 8 

Age group of the respondents 

Place 

AGE GROUP 

 

1-10 

 

11-20 21-30 31-40 41-50 51-60 61-70 TOTAL 

PANJIM 08 60 46 25 15 04 03 161 

VASCO 16 77 67 40 10 05 05 220 

MARGAO 21 86 69 47 06 02 04 235 

MAPUSA 11 28 45 35 15 04 02 140 

PONDA 18 50 64 45 12 03 03 195 

TOTAL 74 301 291 192 58 18 17 951 

% 7.7% 31.65% 30.59% 20.18% 6.09% 1.89% 1.78% Nil 

Source: Data Collected from the Police Stations of Goa State 

 

The above data is tabulated to show the age group of the respondents.   As is 

seen from the above that the age group between 11-20 ranks the highest, 

followed by the age group between 21-30 which is a close second.  The adult 

age group between 31-40 follows next.  The data has been obtained from the 

Police stations from the years 2005 till 2018.  The same has been represented in 

the form of the figure as shown below 
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Figure No.  4 

Age group of victims of sexual assault in Goa 

 

 

The above chart represents the age of the respondents that have been victims of 

sexual abuse. 

Out of the five major cities, wherein data was taken, it is seen that Panjim, the 

State Capital records the highest incidence relating to age of the respondents.  

The age group of 11-20 years namely the adolescent’s phase is the most 

vulnerable when it comes to sexual assault. Likewise, it is also observed that in 

Panjim again, the age group between 21-30 as also 31-40 are the most targeted 

age group in the state capital of Panjim.  it is often said that sexual assault is 

blind towards the age factor.  But if we notice in Panjim again, it also records a 

high when it comes to age group of 1-10 years, which itself is a disturbing 

figure. It is closely followed by yet another commercial capital of Goa namely 

Margao wherein the adolescent age group is the most vulnerable group.  If we 

look at the chart, it is quite evident that all three groups namely, 1-10 years, 11-
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20 years and 21-30 years are the most vulnerable groups in the southern end of 

the State of Goa.  Likewise, Mapusa in North Goa comes a close third with the 

age group between 11-20 and 21-30 years are the most affected age groups 

when it comes to sexual assault. Vasco (Mormugao) which was once titled as 

the ‘Red light area ‘of Goa is seen recording the lowest age ration when it 

comes to sexual assault and this chart concludes with Ponda, recording the 

lowest rate of sexual offences when it comes to the age factor. 

4. The Rate of Acquittal is Higher than that of Conviction  

There is no uniformity in the law to tackle the incidence of sexual assault and 

protection has to be sought by relying upon the criminal laws such as Indian 

Penal Code for the purpose of finding out if an offence has been committed and 

the Code of Criminal procedure for the purpose of the procedure to be 

followed.  However, with the criminal amendment act of 2013, only additional 

offences have been brought under the ambit of criminal laws and nature of 

punishment has been more stringent.  However, the law enforcement 

authorities more particularly have in a way failed to make good use of the laws. 

The following table provides information relating to the number of cases that 

have been filed in the five areas /talukas that are selected by the Researcher for 

the conduct of this research. 
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Table No. 7 

 Status of cases filed in the five talukas of the state of Goa 

 

Places  MAPUSA MARGAO PANJIM PONDA    VASCO 
Y
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D
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P
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2005 55 25 30 65 25 40 65 20 45 35 30 5 45 30 15 

2006 40 20 20 75 35 40 50 40 10 40 20 20 35 15 20 

2007 45 25 20 55 35 20 45 25 20 5 15 20 40 35 05 

2008 50 20 30 40 20 20 50 30 20 40 30 10 50 30 20 

2009 35 25 10 30 15 15 40 35 05 30 10 20 40 20 20 

2010 40 20 20 30 20 10 30 20 10 40 30 10 45 25 20 

2011 35 15 20 45 10 35 45 25 20 30 10 20 45 20 25 

2012 40 20 20 50 15 35 55 25 30 45 10 35 35 10 25 

2013* 45 20 25 55 25 30 40 10 30 25 05 20 30 10 20 

2014 50 20 30 60 20 40 55 15 40 35 10 25 40 15 25 

2015 40 10 30 55 15 40 30 10 20 45 20 25 15 10 05 

2016 30 15 15 50 10 40 40 10 30 30 10 20 35 15 20 

2017 45 15 30 60 30 30 50 25 25 55 25 30 45 10 35 

2018 50 30 20 65 20 45 60 20 40 45 20 25 50 20 30 

Total 600 280 320 735 295 440 655 310 345 530 245 285 550 265 285 

Source:   Data that has been collected from the trial courts in the State of Goa. 

* period when the criminal Amendment act 2013 was brought into force on 

account of the Delhi Rape case (popularly known as the ‘nirbhaya case’) 
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The above table shows the status of cases that have been filed before the trial 

courts in the five talukas in the state of Goa. The data has been collected from 

the various trail courts in all the five talukas of Goa.  The tabular representation 

of the above data is projected herein below. 

 

Table No. 9 

 

Number of cases filed, Disposed and pending trial 

 

Sr.No Area  No of 

cases filed 

No of 

cases 

disposed 

No of 

cases 

pending 

trial 

1 MAPUSA 600 280 

 

320 

 

2 MARGAO 735 295 440 

3 PANJIM 655 310 345 

4 PONDA 530 245 285 

5 VASCO 550 265 285 

 TOTAL 3070 1395 1675 

 % 100% 45.43% 54.56% 

Source:  Trial Court Statistics of North Goa and South Goa 

The above table No 9 represents the position of cases that has been filed before 

the trial courts s right from 2005till 2018.  From the table one can effectively 

conclude that on the basis of the cases filed during this period, the cases that 

are pending before the trial courts are more than the cases that have already 

been disposed.  The following data is represented in the form of a graph 
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Figure No. 5 

Number of cases filed and disposed

 

The below chart represents the statistical data as to the number of cases 

pertaining to sexual offences have been filed, number of cases disposed and 

cases that are still pending trials. The data marks the progress of the cases in 

the five thrust areas of the Researcher’s field of study namely, Mapusa, 

Margao, Panjim, Ponda and Vasco. 

 

It is seen that Margao records the highest number of cases that were filed 

against sexual abuse namely 735, out of which only 295 (40%) were disposed 

and 440 (nearly 60%) still pending trial or have vanished.  Likewise, in Panjim, 

which stands a close second, nearly 655 cases were filed out of which    310 

(47%) were disposed and 345 (52%) pending trial. The same scene is observed 

in the cities of Mapusa wherein 600 cases were filed and     280 cases (46%) 

were disposed and 320 cases (53%) still waiting for trial. Likewise, Vasco has 

seen an increase in this number as well   wherein    550 cases were filed, 265 

(48%) cases were disposed and    285 cases (51%) are pending trial.   In Ponda 
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also, the position is the same when it comes to disposal where 285 cases (53%) 

out of 530 cases filed are yet to be disposed. 

Now, let us now proceed to find out the rate of acquittals, the rate of 

convictions and the cases pending trial in the five major areas of Goa.  The 

below mentioned chart represents the said data. 

 

Table No. 10 

Rate of Convictions vis-à-vis acquittals 

Sr. 

No 

Area  No of 

acquittals 

No. of 

convictions 

No of cases 

pending trial 

1 MAPUSA 180 100 320 

2 MARGAO 190 105 440 

3 PANJIM 200 110 345 

4 PONDA 190 55 285 

5 VASCO 165 100 285 

 TOTAL 925 470 2790 

 % 33% 17% 50% 

Source:  Court Records of North and South Goa 

 

The tabular representation of the above table is shown herewith in the following 

figure .  Figure No 6 highlights this position 
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Figure No.6 

Rate of Convictions vis-à-vis acquittals

 

 

The above graph represents the number of acquittals vis-a-vis the number of 

convictions recorded in the five thrust areas of the Researchers study namely, 

Mapusa, Margao, Panjim, Ponda and Vasco. 

 

If we observe the aforesaid chart, we see that in Mapusa out of 600 cases filed, 

180 are acquittals (30%) and only 100 (17%) are convictions. With respect to 

the remainder 53% of the cases are still pending trial. 

 

Likewise, in Margao, out of 735 cases filed, the ratio is 190:105 as regards 

acquittals and convictions.  190(25%) being acquittals and only 105 (15%) are 

convictions.   

 

Panjim also shows a sorry state of affairs wherein, out of 655 cases filed, 345 

are still pending trial (almost 52%) whereas the rate of acquittals as regards 

convictions are comparatively higher. Ponda and Vasco also show a similar 

trend, where acquittals are higher vis-à-vis the convictions. 
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6.5.1.1  POSITION AS TO THE DISPOSAL OF CASES BY POLICE 

AND COURT: THE NATIONAL SCENARIO 

 

There are various law enforcement authorities who have played a vital role in 

the protection of women from such sexual assaults; however, action can only 

be initiated once a case is registered before them. 

 

The Police and the Judiciary, both at the national and state levels have given 

maximum protection to these women, victims of sexual offences and at time 

the Judiciary have passed Judgments in favour of such victims as can be 

inferred from  Chapter5.  

 

The National Crime Record Bureau (NCRB) which is the central body for the 

purpose of recording the percentage of crime rate that is reported, the following 

information have been gathered in respect to the overall crime rate against 

women in India.  It is a body that compiles data from the various police stations 

in every state annually. 

 

As per the NCRB reports, the following table highlights the cases that have 

been disposed by the police and the courts  

 

Out of the various offences, the researcher has more prominently focused on 

the following offences that are pertinent for the present research. 
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Table No 11A 

Incidence of crime rate in India 

CRIME 

HEAD 
CRIME INCIDENCE CRIME RATE 

 2014 2015 2016 2014 2015 2016 

TOTAL 

CRIME 

AGAINST 

WOMEN 

3,39,57 3,29,243 3,38,954 56.6 54.2 55.2 

Source:  NCRB Report Published in 2016 

 

In the table above, the total crime rate against women have been shown.  The 

crime rate for the last three years has been on the same showing more or less 

50% increase from the years 2014, 2015 and 2016 as per the latest report 

published by the NCRB 

 

6.5.1.2  HEADS OF CRIME AND CRIME RATE 

 

Every year the heads of crime varies and is need based. Sometimes it’s the 

property related offences which are in the forefront and at times offences 

relating to marriages. The data compiled by the NCRB is worth the mention for 

the aforesaid reasons. 

 

The following table shows the position in India with respect to the various 

crimes that are mentioned under the IPC and the total number of the cases 

reported as against it. 
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Table No 11 B 

Incidence of crimes reported in India 

SR. NO CRIME HEAD 
TOTAL CASES 

REPORTED 

1. 
Cruelty by Husband and his 

relatives 
1,10,378 

2. 
Assault on women with an 

intent to outrage her modesty 
84,746 

3. Kidnapping & abduction 64,519 

4. Rape 38,947 

 Total 2,98,590 

Source:  NCRB Report of the Government Published till 2016 

 

Majority of cases under crimes against women were reported under the head, 

cruelty by husband or his relatives’(32.6%) which was followed by assault on 

women’  

(25.0%) kidnapping and abduction (19.0%) and rape (11.5%) 

 

The following table indicates the status of the crime under various heads as 

mentioned in the Indian penal Code.  The cases under each head and the cases 

pending investigation, chargesheeted, for trial and conviction shows a sorry 

state of affairs as most of the cases remain in dormancy stage and the end result 

is there is no conviction but the accused is acquitted on the basis of ‘benefit of 

doubt’ 
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Table No 11 C  

  Incidence of crimes charge sheeted, pending trial and convicted 

 

SR. 

NO 

CRIME 

HEAD 

UNDER 

IPC 

TOTAL 

CASES 

FOR 

INVESTIG

A-TION 

TOTAL 

CASES 

CHARGE -

SHEETED 

CASES 

FOR 

TRIAL 

TOTAL 

CASES 

OF 

CONVIC

TION 

1. Rape 55,071 87.6 1,52,165 4,739 

2. 

Kidnapping 

& 

Abduction 

1,41,561 43.4 1,85,363 3,306 

3. 

Grievous 

Hurt (acid 

attack) 

1,24,599 87.0 7,25,027 13,804 

 

Thus, from the above, we can conclude that the conviction rate with respect to 

rape is 25.5% as compared to the conviction rate of kidnapping and abduction 

as well as grievous hurt which is seen as 20.8% and 26.7% respectively.  This 

represents the all India level figures. 

 

6.5.2 PART II :  ANALYSIS OF THE EMPIRICAL DATA  

 

Empirical data was obtained by the Researcher from 400 respondents. The 

Respondents were selected on the process of random sampling. Random 

Sampling was done by way of open-ended questionnaire.  The following were 

the main questions that were asked to the respondents in addition to many 

others.  Responses to the questions are important for the present research study 

in order to prove or disprove the hypothesis that is projected in chapter 1. 
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1.  Awareness of the respondents about sexual offences 

 

The researcher by taking the help of the interview technique asked several 

questions to the stakeholders mentioned under table No. 4.  One of the several 

questions that were asked is whether they were in a position to know and 

understand what is sexual offence.  They were asked if they are aware that the 

amendments to the law have expanded the scope of the definition of ‘rape’.  

The following are the responses that were obtained. These are summarized in a 

tabular form 

 

Table No.  12 

Awareness about sexual offences 

 

Response 

to the 

question 

Legal 

Counsels 

100 

Members 

of public 

100 

Police 

personnel 

50 

Victims 

 

25 

Faculty 

 

50 

NGOs 

 

50 

Judges 

 

25 

Total 

 

400 

Strongly 

aware 
90 90% 75 75% 30 60% 15 60% 30 60% 23 46% 20 80% 283 70% 

Aware 10 10% 10 10% 10 20% 5 20% 10 20% 10 20% 5 20% 60 15% 

Partially 

aware 
0 0% 5 5% 10 20% 5 20% 5 10% 7 14% 0 0% 32 8% 

Not 

aware 

 

0 0% 10 10% 0 0% 0 0% 5 10% 10 20% 0 0% 25 6% 

 

 

From the data that was obtained from the various stakeholders, it can be clearly 

seen that  a large number of the interviewed respondents namely, 90% of the 

legal counsels, 75% of the public, 60% of the police personnel, 60% of the 

victims, 60% of the faculty, 46% of the members of the NGO, ad n80& of the 
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Judges are strongly aware about the law which is currently applicable to 

prevent sexual offences against women.  That itself is a good indicator of the 

fact that people know about such laws. 

 

At the same time, a marginal number of respondents such as 10% of the legal 

counsels, 10% of public, and 20% each of the members of the Police 

department victims, faculty members, NGOs and members of the Judiciary 

agree that they are very much aware about the laws in place mainly through 

social networking sites and otherwise. 

 

Few of the respondents namely, 5% of the members of the public, 20% of the 

members of the police department, 20% of the victims, 10% of the members of 

the faculty, 14% of the members of the NGOs are partially aware about the 

existence of the laws dealing with sexual offences against the women. 

 

The tabular data has been analysed by the researcher in the form of a pie chart 

for the purpose of clarity.  The graphical representation is as under: 

Figure No. 7 

Awareness about sexual offences 

 

 

2.  Awareness about the concept of sexual offences 

The researcher in the course of the present research study interviewed the 

stakeholders to find out that after being aware of the criminal laws in force in 

Awareness about sexual offences
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India to protect women from offences, do they understand what the concept of 

‘sexual offences’ imply or what all is included in this term?  The responses 

given to this pertinent question has been summarized in the form of a table.   

 

Table No. 13 

Concept of sexual offences 

 

Response 

to the 

question 

Legal 

Counsels 

 

100 

Members 

of public 

 

100 

Police 

personnel 

 

50 

Victims 

 

 

25 

Faculty 

 

 

50 

NGOs 

 

 

50 

Judges 

 

 

25 

Total 

 

 

400 

Strongly 

aware 
60 60% 40 40% 45 90% 5 20% 20 40% 20 40% 25 100% 215 70% 

Aware 30 30% 20 20% 5 10% 5 20% 10 20% 10 20% 0 0% 80 15% 

Partially 

aware 
10 10% 10 10% 0 0% 10 40% 5 10% 10 20% 0 0% 45 8% 

Not 

aware 
0 0% 30 30% 0 0% 5 20% 15 30% 10 20% 0 0% 60 6% 

 

Thus, from the above, we can effectively conclude that a majority of the 

respondents namely 60% of the legal counsel, 40% of the members of the 

public, 90% of the police personnel, 20% of the victims, 40% of the faculty, 

40% of the NGOs, cent percent of the  members of the Judiciary uphold the 

view that they are  aware of the definition or concept of sexual offences and 

strongly believes the same. 

However, few respondents were not quite satisfied with the contents of the 

definition of sexual offences.  Thus we see from the aforesaid table that 30% of 

the legal counsels, 20% of the members of the public, 10% of the police 

personnel, 20% of the victims, faculty and members of the NGOs agree to the 

fact that they are well aware about the contents of the definition of rape and 

sexual offences. 
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Likewise, many other respondent s when asked were not aware about the 

provisions that have changed and the position as of today. For instance, 30% of 

the members of the public, 20% of the victims and NGO members, and 30% of 

the faculty were not aware about the exact contents of the definition of ‘rape’. 

 

The tabular data collected for the purpose of the present research study is 

analysed in the form of a chart.  The following chart is self- explanatory. 

Figure No. 8 

Awareness about the Concept of sexual offences 

 

 

 

3. Whether there has been an increase in the number of sexual 

offences against women in the State of Goa. 

 

This pertinent point is analysed by the Researcher by way of questionnaire 

posted before different respondents to gather certain facts.  The 

respondents that were served with questionnaire were the legal counsels, 

public, police personnel, NGOs, judges, victims and faculty of schools and 

colleges.  They were asked questions and upon being inquired as to the 

sexual offences

strongly aware
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reasons for the  increase in the rate of sexual offences against women in 

Goa, the following response was obtained from them. 

 

The responses of these Respondents have been generated by the 

Researcher in the form of the following tabular representation and is made 

available as under: 

 

Table No. 14 

Response of the stakeholders to the questionnaire 

 

Response 

to the 

questions 

 

Legal 

Counsels 

 

100 

Members 

of Public 

 

100 

Police 

personnel 

 

50 

NGOs 

 

 

50 

Judges 

 

 

25 

Victims 

 

 

25 

Faculty 

 

 

50 

Total 

 

 

400 

Strongly 

Agree 
75 75% 82 82% 12 24% 29 58% 5 20% 20 80% 20 40% 243 61% 

Agree 25 25% 18 18% 20 40% 21 42% 10 40% 5 20% 18 36% 117 29% 

Disagree 0 0% 0 0% 18 36% 0 0% 5 20% 0 0% 12 24% 35 9% 

Strongly 

disagree 
0 0% 0 0% 0 0% 0 0% 5 20% 0 0% 0 0% 5 1% 

 

From the above data obtained from the respondents, it is seen that the majority 

of the respondents namely, 75% of the legal counsels, 82% of the public, 24% 

of the police personnel, 58% of the members of NGO’s 20% of the Judges, 

80% of the victims, 40% of the faculty of schools and colleges strongly agree 

that the rate of sexual offences against women is on an increase in the State of 

Goa. 

 

However, at the same time 25% of the legal counsels, 18% of the members of 

public, 40% of the police personnel, 42% of the members of NGOs, 40% of the 
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Judges, 20% of the victims and 36% of the faculty agree that there has been an 

increase in the rate of such crimes in Goa. 

 

There have been a few respondents such as 36% of the police personnel, 20% 

of the judges and 24% of the teachers who have contended that they do not 

agree with this fact that the sexual offences have increased. Surprisingly, 20% 

of the Judges have a different story to narrate as they strongly disagree with 

this contention. 

 

The data contained in the table as been represented in the form of a pie chart 

for the purpose of clarity. 

 

 

FIGURE NO.9 

 

 

 

 

 

 

 

 

 

 

 

 

 

4. Rate of acquittal is higher as compared to the rate of conviction 

 

The researcher in the course of the research asked the respondents listed in 

Table No. 1 the question to find out the rate of acquittal as compared to the rate 

of conviction and the responses given by them are summarized as under: 

STRONGLY 
AGREE  

AGREE

DISAGREE

STRONGLY 
DISAGREE

INCREASE IN THE RATE OF SEXUAL 

OFFENCES AGAINST WOMEN IN GOA

STRONGLY AGREE  61% AGREE DISAGREE STRONGLY DISAGREE
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TABLE NO. 15 

Comparison of the rate of acquittal and conviction 

 

Response 

to the 

questions 

 

Legal 

Counsels 

 

100 

Members 

of Public 

 

100 

Police 

personnel 

 

50 

NGOs 

 

 

50 

Judges 

 

 

25 

Victims 

 

 

25 

Faculty 

 

 

50 

Total 

 

 

400 

Strongly 

agree 
50 50% 25 25% 16 32% 30 60% 5 20% 20 80% 15 30% 161 40% 

Agree 25 25% 48 48% 10 20% 20 40% 7 28% 5 20% 20 40% 135 34% 

Disagree 15 15% 17 17% 14 28% 0 0% 7 28% 0 0% 10 20% 63 16% 

Strongly 

disagree 
10 10% 10 10% 10 20% 0 0% 6 12% 0 0% 5 10% 41 10% 

 

On further analyzing the table No. 15, the researcher has come to the 

conclusion that out of 400 respondents who have been asked this question of 

the acquittal rate vis-à-vis conviction rate, it is observed that the majority of the 

respondents namely 40% are of the opinion that the rate of acquittal is higher as 

compared to the conviction, thereby leading to a complete failure on the part of 

the law enforcement machinery in the State of Goa.  Closely followed is the 

fact that almost 34% of the respondents have opined that they agree that the 

same is true.  It is further seen from the table that almost 16% of the 

respondents disagree to the given fact whereas, 10% of the respondents have 

strongly disagreed to this contention. 

 

Out of the respondents, majority of them (as can be seen from the table No.15 

aforementioned) have a settled view that the rate of acquittal is comparatively 

higher than the rate of conviction, thereby proving the hypothesis set out by the 

researcher in this research. 
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The data collected has been represented further in the form of a pie chart which 

is depicted as under: 

 

FIGURE NO. 10

 

 

The aforesaid pie chart summarizes position of the rate of acquittal vis-à-vis the 

rate of conviction and as can be seen from the aforesaid, the rate of acquittal is 

considerably high as compared with the rate of conviction for reasons best 

described previously, which is a disadvantage for the womenfolk of our state 

 

5. Law enforcement agencies such as the police, judiciary and lawyers as 

well as the government have failed miserably to give effect to the 

criminal laws in force in the State of Goa. 

 

In the same questionnaire, the researcher posted the question as to whether the 

law enforcement authorities have succeeded to achieve the objectives of the 
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criminal laws.  And the responses that were obtained from the respondents 

namely the legal counsel, police personnel, judiciary, NGOs and the members 

of the public are summarized in the form of Table No. 16 

 

TABLE NO. 16 

Response to the questionnaire put forth by the researcher 

 

Response 

to the 

questions 

 

Legal 

Counsels 

 

100 

Members of 

Public 

 

100 

Police 

personnel 

 

50 

NGOs 

 

 

50 

Judges 

 

 

25 

Total 

 

 

325 

Strongly 

agree 
65 65% 80 80% 15 30% 45 90% 5 20% 210 65% 

Agree 35 35% 20 20% 15 30% 5 10% 5 20% 80 24% 

Disagree 0 0% 0 0% 10 20% 0 0% 10 40% 20 6% 

Strongly 

disagree 
0 0% 0 0% 10 20% 0 0% 5 0% 15 5% 

 

On being asked whether the law enforcement authorities have failed in their 

mission to protect the women against all types of sexual abuse, the aforesaid 

observations were arrived at.  65% of the advocates strongly agreed to this 

contention whereas 80% of the members of the public did the same.  Likewise, 

60% of the Police personnel had also agreed to this contention, NGOs had 

given 90% of their opinion in favour of this question and 40% of the Judges too 

had a similar view as can be seen from the table No. 16 

 

The above statistical data have been summarized in the form of a pie chart for 

the purpose of brevity. 
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Figure No 12 

 

 

As can be seen from the fig no. 12, there is a gross failure on the part of the law 

enforcement authorities to protect the women of the State of Goa from sexual 

offences as is reflected in the number of negative responses that have been 

gathered by the Researcher in the present study and is aptly reflected in the 

aforesaid pie chart. 

 

6.  Satisfaction Index to the Court rulings 

 

The researcher asked the stakeholders if they were satisfied with the judgments 

given in cases of rape by the highest Judicial body, the Supreme Court. They 

were also questioned on the concept of Judicial activism of the Judges and if 

they have been successful in upholding the values enshrined in the Indian 

Constitution.   The following table summarized the response to this question by 

the 325 respondents 
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Table No. 16 

Satisfaction Index to the Court rulings 

Response to 

the 

questions 

Legal 

Counsels 

100 

Members of 

Public 

100 

Police 

personnel 

50 

NGOs 

 

50 

Judges 

 

25 

Total 

 

325 

Strongly 

satisfied 
80 80% 70 70% 40 80% 45 90% 20 80% 255 65% 

Satisfied 20 20% 20 20% 5 10% 5 10% 5 20% 55 24% 

Not 

satisfied 
0 0% 10 10% 5 10% 0 0% 0 0% 15 6% 

Strongly 

disagree 
0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

 

The above data shows the satisfaction index.  It can be seen from the above that 

out of the varied class of respondents, majority of them have opined that they 

are fully satisfied with the court rulings.  For instance, 80% of legal counsels, 

70% of members of the public, 80% of police personnel, 90% of the NGOs and 

80% of the Judges are satisfied with the rulings given by the courts. 

 

However, a marginal section of the respondents that is, 20% of the legal 

counsel, 20%membrs of the public, 10% of the police personnel, 10% of 

victims, 20% of the judges were quite ok with the rulings as can be seen from 

the aforesaid table. 

 

 Likewise, very few respondents like 10% of the members of the public, 10% 

of the police personnel were not convinced with the findings of the court and 

therefore were not satisfied.  Surprisingly, none of the respondents strongly 

disagreed with the rulings and the pronouncements of the court.   
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The following gives a tabular representation of the above data: 

 

Figure No.13 

 

 

 

The above figure states the fact that the respondents have expressed their 

satisfaction on the role of the Judiciary in upholding the Constitutional values 

and in ensuring the maximum protection to the women, that are victims of 

sexual offences in the state of Goa, which is a positive sign to proceed knowing 

the fat that the judiciary is the guardian of the violations of women’s’ rights. 

 

7.  Satisfaction Index about the punishment of rape 

 

On being asked the respondents the question with respect to punishment to be 

given to the offenders for the commission of the offence of rape on women, the 

following responses were obtained.  Most of the respondents opined to have 

death penalty imposed on the offenders as has been adopted by seven of the 

Indian states.  However, some were of a different opinion. 

 

 The responses have been tabulated and presented below in the form of table 

No 17 

strongly satisfied satisfied not satisfied strongly dissatisfied
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Table No 17 

Satisfaction survey on Punishment for rape 

 

Response 

to the 

questions 

Legal 

Counsels 

 

 

100 

Members 

of Public 

 

 

100 

Police 

personnel 

 

 

50 

NGOs 

 

 

 

50 

Judges 

 

 

 

25 

Total 

 

 

 

325 

Strongly 

agree 
60 60% 80 80% 40 80% 30 60% 15 60% 225 69% 

Agree 30 30% 10 10% 10 20% 10 20% 10 40% 70 22% 

Do not 

agree 
5 5% 10 10% 0 0% 10 20% 0 0% 25 8% 

Strongly 

disagree 
5 5% 0 0% 0 0% 0 0% 0 0% 5 1% 

 

From the above, we can conveniently come to the conclusion that out of the 

325 respondents questioned, 60% of the legal counsels, 80% of the members of 

the public, 80% of the police personnel, 60%of the NGO members, 60% of the 

Judges were strongly in favour of punishment that has been prescribed by law. 

 

However, 30% of the legal counsels, 10% of the members of the public, 20% 

of the police personnel, 20% of the victims, 40% of the Judges were quite okay 

with the prescribed punishment.  Likewise, 5% of the legal counsels, 10% of 

the members of the public, 20% of the NGO members were not satisfied with 

the punishment for rape.  And a marginal section of about 5% of the legal 

counsels strongly disagreed with the provisions relating to punishment that was 

being prescribed. 



Page | 231 
 

 

The tabular data has been represented graphically for the purpose of brevity 

 

Figure No. 14 

 

 

 

 

Thus, the above chart effectively proves that the punishment prescribed under 

the different enactments have to be implemented strictly if proper justice is to 

be granted to the victim, or else the law will remain in the pages of history for 

encouraging the commission of more crimes against the Indian women in 

general and the Goan women in particular. 

Thus proving the hypothesis under the present research study by the 

Researcher. 

 

Therefore, after having projected the state of affairs prevailing in Goa, the final 

analysis of the present study on the laws relating to sexual offences against 

women in the state of Goa is summarized as under: 
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6.6  RESEARCH FINDINGS AND DISCUSSION 

The Susegad State of Goa ranks 23rd in all crime records in 2016, 27th in the 

number of murders, 25th in cases of rape, 26th in incidence of robberies, 22nd in 

the number of thefts, and the list is endless.289 

 

The offence of ‘Rape’ is the fastest growing crime as compared to any other 

crime against women in the history of human mankind and Goa is no exception 

to this rule.  The below mentioned table is a conclusive proof of the rise in the 

number of crimes in Goa as compared to the crimes that are committed in 

India. 

Table No.  18 

Crime statistics of Goa 

TYPE OF CRIME 
NO. OF 

CRIMES 

CRIME RATE 

STATE NATIONAL 

Violent Crimes 394 27.01 19.53 

Murder 36 2.47 2.74 

Rape 86 5.9 2.78 

Robbery 37 2.54 2.64 

Kidnapping 108 7.4 5.41 

Property 1,562 107.09 40.17 

Theft 1,138 78.02 30.77 

Dacoity 11 0.75 0.37 

Burglary 385 26.4 8.62 

Riots 127 8.71 5.96 

Total crime 4312 295.64 218.67 

Source:  www.neighbourhoodinfo.co.in/crime/goa visited on                                    

22nd January 2018 

 

 
289  National Crime Record Bureau, Crimes in India 2016 available at 

http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20-

%202016%20Complete%20PDF%20291117.pdf 
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It can be seen from the above table that out of the various crimes that have 

found a mention on the hit list of the NCRB, the offence of rape figures on the 

third position and is superseded by violent crimes and murders.  Nevertheless, 

if drastic steps are not in place, it might see a slow crawl towards the number 

one position in the near future. 

Figure No. 10 

 

 

The above chart shows the crime statistics in Goa.  It is clearly seen from the 

above chart that property related cases are on the rise in Goa, followed by theft 

cases and rape is sixth as can be seen from the list of the aforesaid table. 

 

In this study, the rape trends and the situation in Goa has been examined from 

the year 2005- 2018.  The present study has used the National Crime Records 

Bureau (NCRB) India data for the said years.  Data on crimes in India are 

published annually by the NCRB.  These are compiled from the records 

obtained from the Police Stations in the country and these refer to the reported 

and registered crimes.  However, it is a fact that reporting of crime tends to be 

incomplete, particularly the crimes against women and children for obvious 

reasons.  The causative factors or reasons of incidence of crimes are not being 

captured by the NCRB. 
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The Researcher has assessed only the criminal laws and the requisite procedure 

dealing with it for the purpose of the present study.  The civil laws have been 

exclusively kept outside the domain of this study.  The Researcher has 

extended the research thesis to the following four main hypotheses which are 

projected again as under: 

(a) Majority of the cases relating to sexual violence against women in Goa go 

unreported due to a lack of awareness about the rights of the women against 

these types of offences. 

It has been observed that awareness of rights is only restricted to the urban rich 

and it never reaches the rural poor as many of the rural people though 

developed in terms of infrastructure are yet to develop their attitude and 

mentality towards such offences as ‘rape’ is still viewed as a social taboo and it 

shall remain this way for the years to come unless some drastic change and 

clean-up of the entire system falls in place as rape is considered to be the right 

of the elite. 

(b) There is an increasing trend of acquittal rates of offenders in sexual 

offences against women rather than the conviction. 

Judiciary is helpless in cases of such trials as such offences never end up in 

conviction and more often than not, the accused though guilty is proved 

innocence due to the unwillingness of the women to stand up for their rights 

and protest against such abuse. However, of the cases that have seen the light 

of the day and have paved way for justice are a handful.  This trend has to 

certainly change and could be a subject matter of a fresh research altogether. 

(c) Since the Indian Criminal justice system follows the adversarial form of 

trial, the Judiciary has to rely upon the facts and circumstances produced 

before them by the Prosecution and the defense in cases relating to the 

crime of rape. 
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The facts are sometimes silence and the circumstances undesirable, in many 

cases.  Political pressure and public outcry also lead to an imbalance in the way 

certain cases are handled by the system.  Thus, this type of trials has to change 

and trials have to be made more effective.  Fast track courts could also be 

constituted consisting of lady judges so that the trial could proceed faster and 

the relief quicker. 

(d) The Enforcement agencies like the police, NGOs have accorded maximum 

protection to the women, who are victims of sexual violence. 

There are many centers for protection of women which have sprung up in the 

recent past in the state of Goa and is manned by women.  Thus, according more 

protection to women who are subject to such offences, thus it becomes 

necessary that women in particular takes the maximum benefit of such things. 

Thus, the hypothesis has been effectively proved by the Researcher as can be 

seen from the foregoing research analysis.  However, this is certainly not the 

end of road for the women of Goa as a lot needs to be still done as is suggested 

by the Researcher in Chapter 7.   

The law enacted is effective and is need based as is the requirement in such 

cases but it lacks teeth as has been projected by the Researcher in the present 

study. 

During the study period, it was observed that the sexual offences cases have 

shown a significant increase.  Sexual offences for the purpose of this study are 

classified into two parts, one is rape (incest and otherwise) and the other deals 

with sexual assault.  Rape cases have shown a remarkable increase over the 

period of time.  Age group of 11-21 have been found as a more vulnerable 

group as compared to other age groups in the study.   

Rape victims between 21-31 years o also age group between 31-40 stand a 

close second.   The study reveals that the trend of rape incidents consistently 

increased from the time of the study period.  The study clearly depicts that 
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incidence of rape reporting and rate of rape has also increased even after the 

Criminal Amendment (Act) 2013, which was an Indian enactment that was 

passed to tackle the incidence of sexual offences (Nirbhaya Act 2013). 

 

Another ‘evil scenario’ that have been found in the present study is the high 

prevalence of the rape victims belong to the age group between 18-30 years old 

who are young and working, contributing to the productivity of the state and 

the nation, who have to move outside their homes for the purpose of education, 

job purposes and employment.   

During the last one decade or so, the impact of the Criminal Justice system on 

the victims of rape and many other sexual assault offences have received 

significant attention.  The reasons could be on account of greater public 

awareness, public outcry or the Judicial activism of the Judiciary, but it has 

come as a sigh of relief for the victims in particular. 

Rape is the ultimate violence for a woman.  It is a humiliating event in the life 

of any women, which leads her to fear for her own existence and makes her 

feel powerless. 

The victim under such circumstances needs empathy and safety and a sense of 

reassurance.  The rape victims have undergone certain trials and tribulations.  

This begins with their treatment by the police and continue throughout the 

criminal justice system which is male dominated. 

Many literatures have highlighted that the society have also a greater role to 

play on the way they respond to these victims upon disclosure of their assaults 

to them.  There is an overall negative social reaction in general which have 

been observed vide this study. 

Research have also shown stigma and blame on the rape victims to be 

widespread in our society.  This in turn has repercussions on the mental and the 

physical health of the victim and in certain cases rejection as there is an 
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imbalance in the demographic factor of male-female ratio that has also been 

observed. 

Another negative implication of the study has been the fact that there is 

inordinate delay seen in the trial of rape cases in the Courts of Goa which in 

turn results in the lack of faith the victim has in the system and the free 

movement of the accused of bail till the conclusion of the trial.  The courts 

have to somehow see to it that the process is decided quickly without any time 

constraints.  Secondly, the conviction rate in Goa is negligible as compared to 

the rate of acquittal as has been observed in the preceding chapters of this 

study.  This in turn causes hindrance in the delivery of services of the criminal 

justice system in Goa.   

In this context, the present study is aimed at explaining the trends and 

dynamics of rape cases and increasing incidence of rape that is committed on 

women.  Likewise, the rate of conviction vis a vis the rate of acquittal has also 

been brought to light by virtue of the said study. 

The entire research study has been summarized in the form of conclusions and 

suggestions by the researcher in the following chapter. Recommendations have 

also been made to the Government to deal with sexual offences against the 

women.  With the help of these suggestions, the researcher is genuinely hopeful 

that crimes like these should be weeded out of the system and help the nation to 

progress and grow.   
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“Stay open minded; things aren’t always what they seem to be” 

 …George Bernard Shaw290 

 

7.1.  INTRODUCTION: 

Women in India occupies an important and a dignified position.  The Vedas 

have glorified her as the mother, the creator , the shakti, or the Goddess. 

However, in the Indian society, women today are becoming easy targets of 

their preparators and ADR thus the most vulnerable sections as far as their 

safety and security is concerned.  Violence against women can fall into several 

categories like for instance, domestic violence, sexual harassment, female 

infanticide, rape, etc.  If we analyse, the present position, in India there are 

large number of laws that are enacted to benefit the women. Similarly, the 

Indian State being a welfare state have time and again implemented and taken 

measures to secure their welfare.  The Indian Constitution have given a 

sanctified place to her in the document but  in spite of all these , the condition 

of Indian women is seen improving  only at a snail’s pace. 

7.2 A BRIEF OVERVIEW OF THE PRESENT RESEARCH STUDY 

Women, in the 21st century are not considered as  objects of lust and greed.  

They are empowered now and are fighting for  raving a niche for themselves in 

spite of the continuous struggle for equality with men.  They have today 

290overcome their social and religious shackles and are ever ready to balance 

their family and social life despite the barriers.  Yet, there is a dark side to this 

so- called ‘women empowerment’.  They are sometimes victims, without their 

fault, to the continuous and persistent commission of crimes of varied nature 

violating their basic human right to life and outraging their modesty, dignity, 

thereby putting them on a back foot and infringing the core values that find its 

abode in the concept of ‘ women empowerment’. These violations are 

 
290 https://www.goodreads.com accessed on 3rd November 2019 
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unfortunately prevalent in various forms all over the world. Some refer it as 

‘sexual offences’, others have termed it as ‘molestations’, and ‘sexual assaults’.  

But the truth is that they have been deep rooted in our Indian society. 

It is often said that, ‘Prevention is better than cure’, to prevent these series of 

injustices that have to be faced by women from time to time, and from eons, 

various measures have been taken from time to time.  The Universal 

Declaration of Human Rights (UDHR) have brought about a range of 

International instruments aiming to protect the vulnerable sections like the 

women and children from various offences and have in turn articulated a new 

charter of rights for them. 

International instruments such as CEDAW and many other International 

Covenants  have  upheld the  Women’s right to live free from violence.  It is 

believed that  any form of sexual violence is one of the most unsettling of 

women’s   rights violations and as such, has been made the subject of dedicated 

international legal instruments aimed at protecting women  against its multiple 

forms. 

The Indian Constitution, which is the supreme law of the land and being so, it 

does not deal with or prohibit discrimination on the grounds of sex but it also 

lays down and implements positive actions through a plethora of laws and 

legislative provisions by virtue of amendments.  The Nirbhaya Act is one such 

illustration to substantiate the fact that the public outcry have resulted in the 

amendment of the criminal laws relating to rape. Like these, there are many 

other laws that have been passed under this head of the Constitution.  These 

laws sometimes create an illusion that women are enjoying a privileged 

position in the Indian society but this illusion cast is destroyed the moment we 

look at the plethora of facts and figures indicating all is not well with the laws 

and its implementation. 

Despite these International instruments, constitutional mandates and protective 

laws the fact still remains that women are the oppressed class in our society and 
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suffer from exploitation of varied nature including sexual exploitation  which is 

no doubt gender based.  More often than not, some women drive the courage to 

go and seek recourse to the courts of law  whereas other faint hearted fearing 

the torture at the hands of the perpetrator first and the society next just decides 

to  live with that trauma which possibly haunts them throughout their lifetimes. 

There is ample of evidence which suggests that women are encountered with 

hurdles and are made to go from pillar to pose to access justice which although 

within their reach is sometimes impossible to achieve. Many of the victims 

(women ) complain of an unempathetic  attitude shown towards them by 

various law enforcement authorities to enable her to achieve justice.  Many of 

them claim a bias attitude by the police, judges, public as they are deemed to be 

a part of the larger male-dominated society- a society which is biased towards 

the cause of women and still believes that it’s the fault of the women and thus 

should be confined to the four walls of their houses.  This is one of the reasons 

probably that the law enforcement authorities have failed in their efforts 

miserably.  Due to these reasons, it has forced those who give voice to these 

women to  consider their plight and re-examine the laws and the defects in the 

system regarding crime against women  and to find out reasons for its 

ineffectiveness. 

This research  is focused on the sexual offences against women in the state of 

Goa and aims at examining the problem after having projected the larger 

problem on the basis of statistical data and to suggest effective  measures to 

curb these offences/ crimes against women in what is considered to be a safe 

place for the women in the state of Goa.  

The increasing crime against the women is more often than not, attributed with 

their low social status.  It is on account of the male dominion throughout the 

ages that have deprived them a position of integrity and have reduced them as 

servants of the man. 
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In her historical evolution, we have seen that at certain times they are praised 

and worshipped as Laxmi and Saraswati and at certain other times they are 

extremely harassed and degraded and treated as an ‘animal’ beaten up within 

the close doors of her abode. 

During RigVedic period, the women enjoyed a much better position yet 

suffered discrimination from the male heirs in her own house.  Though a male 

child was preferred over a female, yet female was given the utmost liberty and 

freedom during this time. 

During Post  Vedic period the position of the women saw a downfall. This 

could be on account of the Aryan’s who ruled India during that period of time. 

Thus began an era where women saw insubordination at the hands of their male 

counterparts and many rulers who treated them like slaves. 

The greatest epics of Ramayana and Mahabharata also have a different story to 

tell.   

It can be seen that during this period, as to what the evidence tells us, various 

forms of crimes such as bride burning, sati, child marriages , rape were rampant 

in the Indian society. During the Mughal rule also women lived a secluded 

place and were subject to discrimination.  Education was denied to them.  

However, this position changed during the rule of Akbar. 

During the British rule however, her position improved on account of the 

westernization brought in by them, but it was again short lived as during this 

period, again her status deteriorated and was in a pitiful state towards the dawn 

of the British rule. 

In Goa, during the Portuguese rule, also women were legally entitled to an 

equal share of both paternal as well as maternal property.  Their position was 

similar like it had prevailed during the British rule . However, they adopted a 

policy of religious and racial discrimination.  Mass conversion, colonization of 
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Goa and inter-racial marriages among the local women and Portuguese soldiers 

were the order of the day 

7.3  VERIFICATION OF THE HYPOTHESIS 

The problem under the present study was pertaining to women and the 

researcher had formulated the following hypothesis namely, that: 

1. Majority of the cases pertaining to sexual violence goes unreported 

due to the non-implementation of the law dealing with the sexual 

offences against women and most importantly the law is inadequate to 

tackle the incidence of sexual offences. 

2. The rate of acquittal is on the rise and the rate of conviction has seen 

an unfortunate downfall. 

3. Rape is a mental agony and a perpetual social trauma associated as the 

offence is difficult to prove and cannot effectively sail along with the 

legal provisions. 

4. The Enforcement agencies more particularly the Judiciary have to a 

certain extent come to the rescue and have in its judicial 

pronouncements accorded maximum protection to the women, victims 

of sexual violence. 

 

Keeping the problem and the hypotheis of the thesis in mind, the following 

were the conclusions that were arrived at in the present study 

With respect to the first hypothesis that a majority of the cases pertaining to 

sexual violence goes unreported due to the non-implementation of the law 

dealing with the sexual offences against women.  This hypothesis has been 

conveniently and effectively proved by the researcher.  It is a recorded fact that 

out of the various statistics that the data was obtained, the data was from the 

reported cases only.  It is seen that in most of the cases the victim of sexual 

violence, however big or small, rich or poor, famous or infamous, they would 
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prefer not to report it to the next person, leave alone reporting to the Police to 

take timely action.  Sometimes, people  do not know that the news about a 

sexual assault that has taken place in the locality or in the city  is of the person 

who happens to be the next door neighbor.  This is how bad reporting of sexual 

offences is. 

Secondly, the fact that there being laws and much variety of laws both civil and 

criminal, these laws are of ornamental value only as there is a major problem of 

law enforcement by the authorities.  As is rightly said, the law lacks teeth to 

kick the violence against women out of the system, and Goa is not an exception 

to it.  Being a tourist destination, the fascination is more to the women here 

then the monuments, beaches and food.  Drastic measures are required to be 

taken to enable the authorities to tackle this problem of reporting and root out 

the deep-seated gender bias that have become the modern trend today. Thus the 

law is definitely inadequate to tackle the incidence of sexual offences.  They 

are on an all-time increase as seen from the chapter six which have analysed 

the statistical data by comparing it at times with the national data. 

With respect to the second hypothesis, which states that the rate of acquittal is 

on the rise and the rate of conviction has seen an unfortunate downfall. This 

hypothesis is also been proved effectively as can be seen by the famous case of 

Scarlett Keeling. The offence took place in the year 2008 but unfortunately 

took over a decade to have it decided and to convict the person accused of this 

offence.  If the Judiciary takes so long to decide on one case of rape, then the 

other cases have to be kept in abeyance and justice delayed here would 

definitely amount to justice denied.  In most of the cases it is seen that the 

accused is acquitted and conviction rates have seen a downfall.  There are a 

number of reasons for this, as has been analysed in the study by the  researcher.  

The age of the victim is one such reason, where ‘consent theory’ fails to prove 

itself.  When a rape is committed on an infant or toddler, who is unable to give 

consent, why should the accused be convicted? Only on the basis of 
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circumstantial evidence, is the question that haunts most of the cases of 

acquittals and thus a total failure of the law enforcement system. 

With respect to the third hypothesis which states that rape is a mental agony 

and a perpetual social trauma associated as the offence is difficult to prove and 

cannot effectively sail along with the legal provisions. It  is true that the 

offence of rape cannot be effectively proved.  However, the changes that are 

brought about by the Criminal Law (Amendment ) Act, 2018 is a respite to this 

problem,  IT has enlarged the ambit of the offence of ‘sexual offences’ by 

adding many other offences under its ambit and by bringing the concept of 

‘sexual assault’ within its domain.  Now by virtue of the Amendment, this 

hypothesis could be disproved as many other things are excluded to be 

effectively produced as evidence and are therefore not required to be proved.  

The changes made to the Indian Evidence Act establish this proposition. 

 

Coming to the last hypothesis in the study that states that the law Enforcement 

agencies more particularly the Judiciary have to a certain extent come to the 

rescue and have in its judicial pronouncements accorded maximum protection 

to the women, victims of sexual violence.  This hypothesis is proved 

successfully as the so called judicial activism has suddenly being activated.  

Judges would always exercise ‘cassus omissios’ which means fill in the gaps 

laid down by the legislature.  But this was true in civil cases, but now it is more 

prevalent in the criminal cases also, wherein Judges have become the law 

makers and by virtue of their precedence, taken the burden on their shoulders to 

ensure that the victim gets justice in toto.  The recent illustration being the 

implementation of Criminal Law (Amendment) Act 2018 and the Bill of 2019 

which is in the pipeline.   Thereby, proving the problem under study.  Likewise, 

the many case laws that have been cited by the researcher establishing this fact 

where the third organ of the Government has suddenly become pro-active, 

proves this contention. 
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7.4. Conclusions: 

Crimes against women are as old as the human civilization.  Many of the olden 

texts such as the Vedas, Smritits, Puranas lay down a detailed account of such 

crimes in the earlier society which were a result of the onslaught of religion, 

customs and traditional influences.  Today crimes are committed in the same 

way they were committed earlier, however, their intensity has increased over 

aperiod of time and there is dearth of new crimes taking place such as acid 

attacks, hacking, sexual harassment, stalking and so on which were unheard of 

in the past. 

It is rather unfortunate to note that there is a general indifference towards such 

sexual offences and it is observed that the Indian society in general and the 

Goan society in particular is not in a position to eliminate them wholly, making 

one to ponder that such offences are rather here to stay. 

It is being drilled right from the childhood in the Goan culture that girls are 

inferior to boys as can be seen from the fact the when there is birth of a baby 

boy in the family, sweets likepedas are being distributed to the relatives and 

neighbours and when a baby girl takes birth, sweets such as jalebis are given.  

This itself is the starting point of all forms of discrimination which eventually 

leads to this preconceived notion that the girls are lower in dignity as compared 

to boys.   This is conditioned in her mind right from the time they enter the 

domains of the family.  So due to this social conditioning of her mind, she 

sometimes gives in and accepts the fact that she is inferior to  men.   

The most important question in this context is that despite such powerful 

International instruments and covenants, and the protective laws favouring the 

women in every field, why is that the trend has shown an increase rather than a 

downfall? 

It is not that the women are not aware about the sexual offences that affect her.  

Various Non-governmental organizations have suddenly taken the initiatives 
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and are fighting against this plight of the women.  These organizations have 

come out in support of such victims of sexual offences/violence not only in 

India and Goa in particular but across the whole world.   Minimizing such 

offences against women is constantly on the agenda of the government which 

devises effective and progressive policies towards their protection.  But how far 

are they effective only time will tell. 

In this research, there are only two types of sexual offences that have been 

looked into by the researcher namely, sexual assault and rape as these two are 

rampant in the Goan society.  Secondly only the criminal laws are perused 

inorder to arrive at a concrete solution to the problem before hand rather than 

the provisions in the civil laws. 

To eradicate such sexual offences against women, there is no single legislation 

and to curb the problem, the legislature has enacted two very important 

enactments such as the Indian Penal Code and the Code of Criminal Procedure 

which constantly aims to meet the ever increasing demands of protecting the 

women by way of several amendments , the latest being the Criminal law 

(amendment) act 2018 which have laid down stringent punishment for an 

offender who commits rape on a child below the age of 12 years.  This 

amendment is a welcome remedy especially after the enactment of the Criminal 

Law (Amendment) Act, 2015 popularly called as the Nirbhaya Act.  

The increased instances of rape establishes the presence of unabated violence 

against women in Goa and also some kind of male dominance in a  state which 

has a very high standard of living and high per capita income along with an 

increased level of education that is prevalent.  It is also seen that  many victims 

of rape suffer silently and a large number of perpratators not only go 

unpunished but sometimes earns respect in this politically induced society to 

the extent that such people are elected and emerge as law makers. 

The reasons as can be seen from this study are manifold.   
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Firstly, there seems to exist certain norms like absence of injury on the private 

parts of the victims, non-resistance by the victim, non-corroboration of 

evidence and significance of age appears to be the main cause of the low rate of 

conviction which many a times encourages the commission of the offence. 

Secondly, the essential prerequisite that women have given their consent often 

proves fatal to the prosecution of the perpetrator. 

Thirdly, when the Judges acquit the accused, he/she focuses on the part of 

conduct of the victims that she is a women of ‘ easy virtue’. 

Fourthly, the attitude of the prosecution and the Judiciary is what matters in 

most of the cases of punishing the offenders in heinous cases of rape. 

Many victims of sexual offences have claimed in the course of the study that  

the justice delivery system is completely biased and there is no sympathy nor 

empathy at all that is shown towards them.  Due to the presence of such a 

gender bias and insensitivity towards such victims, most of the victims are 

forced not to invoke the jurisdiction of the courts and to live withthis trauma 

throughout their lifetime.  There is also deep rooted corruption seen 

everywhere and that is how delivery of justice is biased in this sense also. 

It is also observed that there is a lot of gender bias which seems to appear in the 

trial of cases relating to sexual offences.  It is also stated by the victims that 

some Judges seem by and large biased towards  such women victims in trial of 

rape cases. 

Bias is seen  at every stage of trial of rape cases such as appreciation of 

evidence, the interpretation of laws and the conviction of the offender.  This 

bias sets out on account of various factors like the caste, religion, political 

influence, to please persons in power, corruption and the like. 

It is seen that the courts used to acquit many offenders on the basis of ‘inferred 

consent’ and it is usually inferred from the non – resistance and absence of 
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injury.  Fortunately, the courts now a days have accepted the fact that induced 

consent is no consent at all.  Therefore, the consent given on the basis of false 

promise of getting married is not at all a free consent.   

Another common thing that surrounded most of the rape cases was the easy 

virtue of the victim in question.  It is a general tendency among all the sex 

offenders to shift the blame of his crime onto the shoulder of the victim as an 

easy excuse to which there is no legal sanctions but the so called modern 

contemporary society and the traditional independent judiciary helps the 

accused in such crimes. Sometimes the judges have also shown undue 

sympathy and a sense of leniency towards young and first time offenders which 

eventually leads to denial of justice to the innocent victims.  Though the 

offence of rape implies a severe sentence by the courts there have been various 

instances wherein the higher courts in appeal have drastically reduced the 

quantum of sentence that has been awarded by the lower trail courts, further 

adding to the agony of the victims. 

It can also be perused from the findings that there is a lot of insensitivity 

towards the victims of rape cases.  This can be noticed from the fact that there 

has been undue delay in prosecution and trial of accused, unnecessary 

embarrassment and humiliation of victims during the stage of examination 

particularly cross examination and giving great and undue importance to 

procedural technicalities. 

It has been observed by the Supreme Court that a criminal trail cannot be said 

to be a mock scene from a movie/film.  The trial is normally a way of finding 

out the truth and ascertaining the  guilt or innocence of the accused in question, 

as it is a fundamental principle of criminal jurisprudence that an accused is 

innocent until proved guilty.  Therefore, such technicalities and a utopian 

imagination should not come in the way of the court’s prime responsibility of 

arriving at the truth on the basis of the evidence before it. 
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It is aptly observed that the attitude of the Judiciary towards sexual offences 

against women have seen a drastic change in the recent past.  It may be on 

account of various socio-political transformations of the liberal society and 

more due to the initiatives and steps taken by the government to protect the 

rights of the girl child through its ‘BetiBachao, BetiPadao’ campaign.  The 

women’s movement have become proactive and have highlighted the plight of 

the women.  The judiciary also in the absence of a concrete provision of law 

introduced reforms as can be seen from its various judgments in dealing with 

the sexual offences against women. 

Now a days the response of the Judiciary towards the issue of woman have 

been more positive and pro women.  It can also be concluded from various 

judgments of the Supreme Court that the courts have reached to the problems 

of sexual offences in cases where the state/municipal law lacks teeth.  

Sometimes by virtue of application of the international standards  ,they have 

made attempts to mitigate the  women’s issues.  But as is rightly said by Lord 

Acton2 , ‘ power corrupts and absolute power corrupts absolutely’, there are 

limitations to the role of the Judiciary in the exercise of its discretion and  

sometimes excessive Judicial activism may do more bad than good and create 

an imbalance between the other two important wings of the Government. Thus 

a harmony is maintained by the courts in respect to dealing with matters 

pertaining to women. 
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7.5 SUGGESTIONS: 

Crime in any form is a known fact and it is the  final responsibility of the State 

in particular to plan effective measures and fruitful ways to combat it.  

Sometimes offences against the body of women cannot be avoided as no two 

individuals are alike in their thinking and working.291 

However, it becomes the need of the hour to take steps to keep such offences in 

abeyance so that the ultimate realization of gender justice is brought about and 

an effective system is put in place. Crime that takes place against the women 

can be attributed to a number of factors.  Therefore, under the present study, 

any suggestions given have to be more practical and should lead to a consistent 

outcome.  The researcher vide this research suggests the remedial  measures 

inorder to combat sexual offences. These suggestions are given to all the 

stakeholders involved in the present study 

7.5.1 Suggestions to the Victims 

The researcher intends to propose  the following suggestions to the victims of 

sexual offences so that they do not have to report the matter to the authorities 

and know the law applicable: 

1)  Report such offences.  Keeping silent is not the answer.  It is seen on 

many occasions that such offences are not reported due to public shame 

and embarrassment.  If Justice has to be given, it is high time to break 

the silence and punish the offender, or else if left free the offender may 

repeat the same thing with different victims. 

 

2) Speak about the problem to a trusted aide, who is ready and willing to 

help.  Before approaching the legal authorities, the victim may decide to 

narrate the incident to her close family member or a person in whom she 

reposes trust.  Thereafter she can decide what course to take. 

 
291 https://en.wikipedia.org accessed on 3rd November 2019 
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3) Face the problem with strength not by being a coward.  Many a times it 

is often the case that the victim feels that she has lost the race.  She is 

helpless, infact she should have a positive attitude and face the 

consequences with strength and vigor.  She should make a focused and a 

determined decision. 

 

4) Forget the society.  Stand for the truth.  Many a times, society spreads 

false rumors about the victim.  In fact it is often said that half knowledge 

is dangerous, character assassination under such circumstances should 

be avoided. 

7.5.2 Suggestions to the Lawyers/Legal  Counsel 

The following suggestions may help the lawyers to deal with such offences 

whenever they take place and guide the victim accordingly.  Likewise to ensure 

that the accused is also duly punished: 

1) The legal services are normally imparted in the metropolitan cities.  

Through this medium if efforts are made to spread awareness through 

street plays, showing documentary on the importance of protecting the 

women and what an ordinary person can do under such circumstances, 

becomes necessary. 

 

2) Help the person in distress by counseling her.  Explain the procedural 

aspects and time taken for the disposal. Infact it is often said that the 

lawyers are the best counselors.  So, this skill  should be used tactfully. 

 

3) Explain the possibility of success or failure in such cases so that the 

person knows that he/she stands a chance to win or lose.  Winning all 

the time does not serve the purpose.  Sometimes the main duty of a 

lawyer is to sand for the truth irrespective of the consequences. 
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4) Keep the information confidential and avoid discussing it with other 

members of the Bar.  As is often the case, the character of the party 

should be protected under every circumstances 

 

7.5.3 Suggestions to the Judges/Judicial Members 

The Judges have a wider role to play in the entire episode.  Suggestions are to 

ensure that justice prevails and they take less time to make sure that justice is 

sought to be done: 

1) There has to be time bound trial of criminal cases pertaining to sexual 

offences.  It is often seen that the time taken by the Courts to try such 

cases causes hindrance in the entire process of investigation as longer 

the time longer would be the mental agony caused. 

2) Punishments are the conventional form used by the courts now.  Rather 

than punishing the offender refer them to a registered counselor and 

facilitate to arrive at an amicable settlement like the offender could  be 

made to contract marriage with the victim.  Punishment in such cases do 

not always help. Also try to encourage reformation of the offender, 

sometimes this method helps also. 

3) Regular training of the Judges from time to time  is the need of the hour 

inorder to acquaint them to handle such cases and to facilitate them to 

act judiciously. Sometimes Judges indirectly make a mockery of the 

entire process and this is one of the reasons why most of the rape cases 

are not reported and if registered do not move forward. 

4) Visiting the Police stations on a regular basis to check the conditions of 

the offenders is also required.  Female prisons to be checked by female 

judges and male prisons by the male judges.  Sometimes the plight of 



Page | 254 
 

the inmates, be it a man or woman is not always known to the outside 

world.  

7.5.4.Suggestions to the Non-Governmental Organisations(NGOs) 

The protection officers to the victim per se, suggestions are give to them to 

make sure that they act judiciously and help the victim get justice: 

1)  Intervene only if the victim is ready to depose. Sometimes there is a lot 

of tutoring that takes place and sometimes inorder to settle personal 

scores, the victim becomes a target.  There should be a limit to intervene 

and if the victim does not want the services of the NGOs, then better to 

avoid. 

2) Do not make the issue a political one or to satisfy one’s own political 

Vedanta. It is seen in cases where the son of a politician is the culprit, 

the NGOs become pro active in such situations.  

3) Encourage some form of settlement.  Punishment is never an answer to 

any offence. The NGOs should not resort to revolt always, sometimes 

peacefully things can be settled without making any noise. 

4) Act as a mediator between the victim , police and the offender.  For 

instance , with the establishment of ‘one step centre for women in 

distress” in Margao,  the NGOs  can work in perfect harmony with the 

authorities to provide real justice to the victims 

5) Make the victim aware of the provisions of law and  proceed further 

only if the case demands .  They have to be told what the law is, as is 

seen from the data collected that most of the victims do not know the 

law so the NGOs can help accordingly. 

6) The NGO’s should act as counselors at all times for the whole system to 

effectively work.  Apart from this duty, everything else is taken care of 

by them. They have to show empathy rather than sympathy.   
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7) Generate awareness in schools and colleges by being part of the various 

committees like the Internal Complaints Committee, Grievance 

Committee.  If norms do not permit such membership, creating 

awareness through various interactions and programmes on a regular 

basis. 

7.5.5 Suggestions to the officials of the Police Departments 

The following are the suggestions that are proposed for the Police department 

so that they can make sure that they perform their duty with utmost care and 

sensitivity. 

1) Examination of the victim has to be done at an identified place within 

the premises of the Police station rather than making the victim run from 

pillar to post and thereby reduce the possibility of making the report 

public. 

2) Avoid bias in the investigation.  Treat the accused as a person and not as 

a male or female accused.  The victims also feel uncomfortable to 

approach the police station to file an FIR, sometimes there is no female 

police person to assist the victim.   

3) Avoid using language that is derogatory to the person reporting.  Use of 

abusive language should be refrained. As is often the case in most of the 

police stations in Goa, the police does not understand the seriousness of 

the case and therefore at the time of reporting, inquires with things 

unconnected with the matter. 

4) Investigate without any political intervention.  Treat the offence as an 

offence rather than treating it as a personal problem.  It is seen that 

whenever there is a political agenda in the case, they try to hush  up the 

case on irrelevant considerations. 
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5) There is a need to have continuous police surveillance at isolated places 

during the day as well as night.  This time is the most vulnerable time 

and they have to be ready all the time. 

6) Police should be given armory of high standard and should be well 

equipped all times.  This is generally not the case in most of the police 

stations in Goa, as is seen from the study. 

7) Greater awareness must be created among the various departments of 

the police to handle such type of cases when they occur and act on the 

spot rather than waiting for directions from the superiors which takes a 

lot of time. 

 

7.5.6.Suggestions to the members of the Public 

Finally, suggestions are also made to the public so that they do not contribute 

to defaming the victim but rather help the system to fight against such offences: 

1)  Reading the news and concluding is never an answer to anything..  

Reality is what really matters.  So try to find out the reality if interested 

or silence is golden in such cases. 

2) Do not disown the person or treat her with arrogance, more so if she 

happens to be your colleague at workplace.  The attitude and the 

mindset of the people around should be changed 

3) The Employers to grant leave to such a person to recuperate from the 

trauma. This is also provided under various statutes, also so practically 

it has to be enforced.  They should encourage the victim under all the 

circumstances and effectively take part in the investigation if required 

by the police. 
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7.6 Recommendations to the State Government 

The state Government is the major facilitator to prevent an offence in cases of  

sexual assault.  The government should take steps to see that a ‘susegad’ place 

like Goa remains within its shell and is not projected in a bad light to the 

Nation.  There is no doubt that the Government is doing whatever best it can to 

prevent such violence, but the problem just refuses to end.   

Therefore, in the light of the aforesaid suggestions to the major stakeholders 

involved, the following are some of the recommendations that are made to the 

Government to prevent sexual violence in a small place like Goa. 

1) A stringent criminal law to be made effective so that harsh punishment 

is given to the person found guilty of sexual offences.  Codification of 

the central law is  time consuming.  Thus a model state law to be in 

place to tackle such incidence of crimes in Goa. 

2) Provide a separate police station manned exclusively by lady Inspectors 

and Investigating officers for the purpose of investigating in such 

crimes.  Usually a victim is not very comfortable in narrating her plight 

before a male police officer and thus in absence of this, there may be 

gender bias which may set in, the process of investigation.  An ideal 

place could be identified for the North and South  like for instance at 

Altinho, Panaji or at Dona Paula  in the North or Monte Hill in the 

south which is away from the hustle bustle of the vicinity of the  city.  

The BailanchoEkvottof  South Goa have recently set up a ‘one-step 

center for women in distress’  having its temporary premises at Junta 

quarters .  This could be merged with the Police stations in Margao for 

the purpose of investigating such cases. 

3) There shall be a separate forum/institutional premises within the courts 

to try such cases and dispose them off at the earliest.  As the trial  

pertaining to sexual offences are held in camera,  this becomes the need 
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of the day.  The trial should not be merged with all other civil cases.  

This rule applies for North and South Goa victims. 

4) The Government should make efforts to spread the awareness through 

all medium of communication, example All India Radio, Goa 

Doordarshan , projections at bus terminals, railway stations, screening 

at airports, etc.  Normally only the tourist destinations in the state are 

projected, in addition they could also facilitate the foreigners who are 

sometimes easy targets to call a toll free number in cases of exigencies. 

5) The Government of Goa have recently enacted a legislation, titled, 

“The Goa (Right of Citizens to Time Bound Delivery of Public 

Services) Act, 2013.”.  Trial of sexual offences cases should be brought 

within the domain of such a legislation to enable the authorities to 

dispose of the matter in a time bound manner. 

The Indian women in general and the Goan women in particular  have had an 

extremely difficult time  to survive  from the clutches of a male dominated 

society.  But now the time has come to break the silence and speak up for her 

rights.  Unless the society’s attitude changes towards such crimes, there would 

be no end to them. Rather than showing the victims sympathy, it is necessary to 

develop in society a sense of empathy. Also, if every parent teaches their sons 

to respect the women  in their own homes, a day would come when the parent 

would never have to fear about the safety of their daughter.  This would be the 

achievement of the real education. 
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ANNEXURE A 

QUESTIONNAIRE TO LAWYERS 

 

I, Maria Goretti Simoes, Assistant Professor, Govind Ramnath Kare College of Law, 

Margao would like to state that I am pursuing my PhD on the topic,” “CRITICAL 

ANALYSIS OF THE LAWS RELATING TO PROTECTIONOF WOMEN FROM 

SEXUAL OFFEFNCES:A STUDY WITH SPECIAL REFERENCE TO THE 

STATE OF GOA” under the guidance of Dr. G. Shaber Ali, Associate Professor and 

Research Guide, VMS Research Center, Miramar, Panaji-Go.  In relation to the 

aforesaid topic, I would be interested in gathering your opinion on the questionnaire 

prepared by me as you are one of the several stakeholders who  occupy an important 

place in protecting women from onslaught of sexual offences.  I would also like to 

state that the information/opinion given by your goodself will be used only for 

academic purposes and it will not  be used against anybody. 

 

Therefore, kindly co-operate in the said survey and oblige. 

 

Yours truly, 

( Maria Goretti Simoes) 

 

LAWYERS : 

1) What is the nature of your practice? 

(a)  Civil      (b) criminal  (c) civil and criminal  

2) Does crime prevention and control hold importance above all the welfare 

functions of the State? 

(a)  Yes  (b)  no (c)  may be yes  (d) may be no 

3) Do you believe that generally sexual offences  against women(SOAW) are on the 

rise? 

(a)  Yes    (b)  no (c)  may be yes        (d) may be no 

4) Do you agree that there is an increase in sexual offences against women (SOAW) 

in Goa? 
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(a)  Yes   (b) no (c)  may be yes       (d) may be no 

5) Do you agree that the following factors are mainly responsible for the rise in 

sexual offences? 

(a)  mental illness/disability of the offender  

(b)  family disturbances 

(c )  easy access to information and technology 

(d)  lack of cognizance by the authority 

(e)  family history of the offender 

(e)  any other ( please specify): _______________________ 

6) Out of the various crimes reported before the police, how many pertain to women? 

(a)  50% and less               (b)     50% and more               (c) 100%   

7)  Do you agree that the existing laws and law enforcing machineries are capable of 

combating violence against women? 

(a)  Yes   (b) no  (c)  may be yes          (d) may be no 

8) Do you agree that the following factors are responsible for the non-

implementation of  the laws/ institutions? 

(a)  Lack of women police officers (lack of resources) 

(b)  Political pressure/ failure of political leadership 

(c)  conflicting laws and rigid application 

(d)  absent of a uniform criminal investigation agency 

(e)  lack of awareness about the procedure to be followed  

(f)  inequality/ lack of resources 

9) Do you believe that the following are the reasons of large number of acquittals? 

(a)  Incompetence of Judges 

(b)  Delay in trial of the cases 

(c)No proper representation 

(d)  corruption in Judiciary 

(e)  witness turning hostile 
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(f)  non-protection given to the witness 

(g) impact of technology by giving unnecessary publicity in certain cases 

(h)  lack of professionalism on the side of the prosecution. 

10) Do you agree that the protection (constitutional and legal) is more titled towards 

the accused than the victim? 

(a)  Yes   (b)  no  (c)  May be yes          (d) May be no 

11) Do you feel that the following is what today’s professional lawyer believes in 

(a)  acquittal of the accused under any circumstances 

(b)  to assist court in punishing the guilty. 

(c) need for gaining popularity and urgent need to earn money 

(d)  to protect the society by helping court, NGO’s and police in punishing the 

guilty. 

12) Are the Police officers able to tackle the SOAW? 

(a)  Yes   (b)  No  (c)  Sometimes 

13) Is the procedure to deal with such crimes in accordance with Criminal Procedure 

Code ? 

(a)  Yes     (b) No    (c)  Not sure   

14)  Is the matter taken up by the women lawyers or man lawyers ? 

(a)  Women       (b)  Man  (c)  Both 

15) What is generally the duration of such a trial? 

(a)  One Year      (b)  More than one year    (c)  More than 5 years  

16) Are you satisfied with the trial procedure followed by the Court? 

(a)  Yes    (b) No    (c)  Not satisfied 

17) Is there a delay in disposal of cases? 

(a)  Yes     (b) No    (c)  Not sure 

18) If there is a delay, the reasons for the delay? 

 Reason: 
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19) Are the court Judgments in sexual offences  infavour of the victim or the accused? 

(a)  victim     (b)  accused  (c)  mixed judgments 

20) Are you satisfied with the Judgment of the Court? 

(a)  Yes     (b) No    (c)  Not sure 

21)  Which rate is high before the court in SOAW? 

(a)  Acquittal  (b) Conviction   (c) Pendency 

22) Is the law adequate enough to protect women against sexual Offences? 

(a)  Yes     (b) No    (c)  Not sure 

23) Is the punishment prescribed under the penal law adequate to prevent future 

crime? 

(a)  Yes     (b No    (c)  Not sure 

24) Is the punishment imposed by the courts in cases against sexual offences 

sufficient? 

(a)  Yes     (b) No    (c)  Not sure 

25)  Is there a need to increase the punishment in SOAW? 

(a)  Yes     (b) No    (c)  Not sure 

26) Any suggestions for protecting the women from sexual offences. 

 

27) Any other suggestions/ opinion. Kindly specify 
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ANNEXURE B 

QUESTIONNAIRE TO THE JUDGES 

I, Maria Goretti Simoes, Assistant Professor, Govind Ramnath Kare College of Law, 

Margao would like to state that I am pursuing my Ph. D on the topic,” “CRITICAL 

ANALYSIS OF THE LAWS RELATING TO PROTECTIONOF WOMEN FROM 

SEXUAL OFFEFNCES:A STUDY WITH SPECIAL REFERENCE TO THE 

STATE OF GOA” under the guidance of Dr. G. Shaber Ali, Associate Professor and 

Research Guide, VMS Research Center, Miramar, Panaji-Go.  In relation to the 

aforesaid topic, I would be interested in gathering your opinion on the questionnaire 

prepared by me as you are one of the several stakeholders who  occupy an important 

place in protecting women from onslaught of sexual offences.  I would also like to 

state that the information/opinion given by your goodself will be used only for 

academic purposes and it will not  be used against anybody. 

 

Therefore, kindly co-operate in the said survey and oblige. 

 

Yours truly, 

( Maria Goretti Simoes) 

 

1) Does crime prevention and control hold importance above all the welfare 

functions of the State? 

 

2) Do you believe that generally sexual offences against women(SOAW) are on 

the rise? 

 

3)  Do you agree that there is an  increase in sexual offences against women in 

Goa? 

(a)  Yes   (b)  no  (c)  may be yes        (d) may be no 

      4)  Do you agree that the following factors are mainly responsible for the rise in 

sexual    offences? 
 

(a)  mental illness/disability of the offender  

(b)  family disturbances 

(c )  easy access to information and technology 
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(d)  lack of cognizance by the authority 

(e)  family history of the offender 

(e)  any other ( please specify) 

5)  Which among the following immoral activities is likely to affect the society 

more? 

(a)  human trafficking (women and children) 

(b)  domestic violence 

(c )  sexual harassment at workplace 

(d)  sexual assault or rape 

(e)  all of the above 

6)   Do you believe that the existing policies, institutions are capable enough to 

contain the growth of SOAW? 

 

7)   Do you agree that the following factors make such policies// institutions 

ineffective? 

 

(a)  political interference 

(b)  lack of clear and unambiguous policies 

(c) Failure of institution due to lack of manpower and related resources 

(d)  lack of political will and determination to reform such policies. 

institutions/enforcement agencies 

(e)  Absence of a central independent unbiased investigation agency. 

(f)  lack of social awareness about SOAW 

(g)  prevalence of corruption in social circles 

(h)  glorification of such crimes by the media and other medium of 

communications 

8)   Do you agree that the protection (constitutional and legal) is more titled 

towards the accused than the victim? 

 

9)   Do you believe that the following are the reasons of large number of 

acquittals? 

(a)  Incompetence of Judges 

(b)  Delay in trial of the cases 

(c)  No proper representation 
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(d)  corruption in Judiciary 

(e)  witness turning hostile 

(f)  non-protection given to the witness 

(g) impact of technology by giving unnecessary publicity in certain cases 

(h)  lack of professionalism on the side of the prosecution. 

10)  Do you feel that present trial should be replaced by a lot of in-camera 

proceedings to facilitate such investigations and speed up trials? 

 

11)   Any other suggestions/ opinions 
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ANNEXURE C 

QUESTIONNAIRE TO THE TEACHERS 

 

I, Maria Goretti Simoes, Assistant Professor, Govind Ramnath Kare College of Law, 

Margao would like to state that I am pursuing my Ph.D on the topic,” “CRITICAL 

ANALYSIS OF THE LAWS RELATING TO PROTECTIONOF WOMEN FROM 

SEXUAL OFFEFNCES:A STUDY WITH SPECIAL REFERENCE TO THE 

STATE OF GOA” under the guidance of Dr. G. Shaber Ali, Associate Professor and 

Research Guide, VMS Research Center, Miramar, Panaji-Go.  In relation to the 

aforesaid topic, I would be interested in gathering your opinion on the questionnaire 

prepared by me as you are one of the several stakeholders who occupy an important 

place in protecting women from onslaught of sexual offences.  I would also like to 

state that the information/opinion given by your goodself will be used only for 

academic purposes and it will not be used against anybody. 

 

Therefore, kindly co-operate in the said survey and oblige. 

 

Yours truly, 

( MariaGorettiSimoes) 

 

   

1) Does crime prevention and control hold importance above all the welfare 

functions of the State? 

 

2) Do you believe that generally sexual offences  against women(SOAW) are on 

the rise? 

3)  Do you agree that there has been  an  increase in sexual offences against 

women in Goa? 

(a)  Yes   (b)  no  (c)  may be yes        (d) may be no 

      4)  Do you agree that the following factors are mainly responsible for the risein 

sexual offences? 

(a)  mental illness/disability of the offender  

(b)  family disturbances 
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(c )  easy access to information and technology 

(d)  lack of cognizance by the authority 

(e)  family history of the offender 

(e)  any other ( please specify) 

5)  Which among the following immoral activities are  likely to affect the society 

more? 

(a)  human trafficking (women and children) 

(b)  domestic violence 

(c )  sexual harassment at workplace 

(d)  sexual assault or rape 

(e)  all of the above 

(f} none of the above 

6)   Do you believe that the existing policies, institutions are capable enough to 

contain the growth of SOAW? 

 

7)   Do you agree that the following factors make such policies/ institutions 

ineffective? 

(a)  large amount of political interference 

(b)  lack of clear and unambiguous policies 

(c) Failure of institution due to lack of manpower and related resources 

(d)  lack of political will and determination to reform such policies 

institutions/enforcement agencies 

(e)  Absence of a central independent unbiased investigation agency. 

(f)  lack of social awareness about SOAW 

(g)  prevalence of corruption in social circles 

(h)  glorification of such crimes by the media and other medium of 

communications 

8)   Do you feel that the State through its agencies should create an awareness  to 

prevent such crimes in the future? 

 

9)   Do you agree that the students should be sensitized about such crimes right 

from the schools  
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10)   Should the counseling cell/ unit of the school be taken as priority as most of 

the crimes usually take place at homes. 

 

11)   Any other suggestions/ comments 
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ANNEXURE D 

QUESTIONNAIRE TO MEMBERS OF PUBLIC 

 

I, Maria Goretti Simoes, Assistant Professor, Govind Ramnath Kare College of Law, 

Margao would like to state that I am pursuing my Ph.D on the topic,” “CRITICAL 

ANALYSIS OF THE LAWS RELATING TO PROTECTIONOF WOMEN FROM 

SEXUAL OFFEFNCES:A STUDY WITH SPECIAL REFERENCE TO THE 

STATE OF GOA” under the guidance of Dr. G. Shaber Ali, Associate Professor and 

Research Guide, VMS Research Center, Miramar, Panaji-Go.  In relation to the 

aforesaid topic, I would be interested in gathering your opinion on the questionnaire 

prepared by me as you are one of the several stakeholders who occupy an important 

place in protecting women from onslaught of sexual offences.  I would also like to 

state that the information/opinion given by your goodself will be used only for 

academic purposes and it will not be used against anybody. 

 

Therefore, kindly co-operate in the said survey and oblige. 

 

Yours truly, 

( Maria Goretti Simoes) 

 

 

 

1) Does crime prevention and control hold importance above all the welfare 

functions of the   

State? 

(a)  Yes    (b)  no (c)  may be yes        (d) may be no 

      2)  Do you believe that generally sexual offences  against women(SOAW) are on 

the rise? 

(a)  Yes    (b)  no (c)  may be yes        (d) may be no 

      3)  Do you agree that there is an increase in sexual offences against women 

(SOAW)  in   Goa? 

(a)  Yes   (b) no  (c) may be yes    (d) may be no 
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4)   Do you agree that the following factors are mainly responsible for the rise in 

sexual offences? 

(a)  mental illness/disability of the offender  

(b)  family disturbances 

(c )  easy access to information and technology 

(d)  lack of cognizance by the authority 

(e)  family history of the offender 

(e)  any other ( please specify) 

5) Out of the various crimes reported before the police, how many pertain to 

women? 

(a)  50% and less               (b)     50% and more               (c) 100%   

6)   Do you agree that the existing laws and law enforcing machineries are capable 

of combating violence against women? 

(a)  Yes   (b) no  (c) may be yes    (d) may be no 

7)   Do you agree that the following factors are responsible for the non-

implementation of the laws/ institutions? 

(a)  Lack of women police officers (lack of resources) 

(b)  Political pressure/ failure of political leadership 

(c)  conflicting laws and rigid application 

(d)  absent of a uniform criminal investigation agency 

(e)  lack of awareness about the procedure to be followed  

(f)  inequality/ lack of resources 

8)   Do you believe that the following are the reasons of large number of 

acquittals? 

(a)  Incompetence of Judges 

(b)  Delay in trial of the cases 

(c)  No proper representation 

(d)  corruption in Judiciary 
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(e)  witness turning hostile 

(f)  non-protection given to the witness 

(g) impact of technology by giving unnecessary publicity in certain cases 

(h)  lack of professionalism on the side of the prosecution. 

9)   Do you agree that the protection (constitutional and legal) is more titled 

towards the accused than the victim? 

(a)  Yes   (b)  no  (c)  may be yes        (d) may be no 

10)  Do you feel that the following is what today’s professional lawyer believes in 

(a)  acquittal of the accused under any circumstances 

(b)  to assist court in punishing the guilty. 

(c)  need for gaining popularity and urgent need to earn money 

(d)  to protect the society by helping court, NGO’s and police in punishing the 

guilty. 

11)  Are the Police officers able to tackle the SOAW? 

(a)  Yes   (b) No  (c)  sometimes 

12) Is the procedure to deal with such crimes in accordance with Criminal 

Procedure Code ? 

(a)  Yes    (b)no    (c)  not sure   

13)  Is the matter taken up by the women lawyers or man lawyers? 

(a)  Women       (b) man  (c) both 

14) What is generally the duration of such a trial? 

(a)  One Year     (b) more than one year    c)  more than 5 years  

15)  Are you satisfied with the trial procedure followed by the Court? 

(a)  Yes    (b) no   (c)  not satisfied 

16)  Is there a delay in disposal of cases? 

(a)  Yes    (b)no    (c)  not sure 

17) If there is a delay, the reasons for the delay? 

 Reason: 
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18) Are the court Judgments in sexual offences  infavour of the victim or the 

accused? 

(a)  victim     (b)  accused  (c)  mixed judgments 

19)  Are you satisfied with the Judgment of the Court? 

(a)  Yes    (b)no    (c)  not sure 

20)  Which rate is high before the court in SOAW? 

(a)  Acquittal  (b) Conviction   (c) pendency 

21)  Is the law adequate enough to protect women against sexual Offences? 

(a)  Yes    (b)no    (c)  not sure 

22)  Is the punishment prescribed under the penal law adequate to prevent future 

crime? 

(a)  Yes    (b)no    (c)  not sure 

23)   Is the punishment imposed by the courts in cases against sexual offences 

sufficient? 

(a)  Yes    (b)no    (c)  not sure 

24)  Is there a need to increase the punishment in SOAW? 

(a)  Yes    (b)no    (c)  not sure 

25)  Any suggestions for protecting the women from sexual offences. 

 

26)  Any other suggestions/ opinion. Kindly specify 
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ANNEXURE E 

 

QUESTIONNAIRE TO POLICE DEPARTMENT 

 

I, Maria Goretti Simoes, Assistant Professor, Govind Ramnath Kare College of Law, 

Margao would like to state that I am pursuing my Ph.D on the topic,” “CRITICAL 

ANALYSIS OF THE LAWS RELATING TO PROTECTIONOF WOMEN FROM 

SEXUAL OFFEFNCES:A STUDY WITH SPECIAL REFERENCE TO THE 

STATE OF GOA” under the guidance of Dr. G. Shaber Ali, Associate Professor and 

Research Guide, VMS Research Center, Miramar, Panaji-Go.  In relation to the 

aforesaid topic, I would be interested in gathering your opinion on the questionnaire 

prepared by me as you are one of the several stakeholders who  occupy an important 

place in protecting women from onslaught of sexual offences.  I would also like to 

state that the information/opinion given by your goodself will be used only for 

academic purposes and it will not  be used against anybody. 

 

Therefore, kindly co-operate in the said survey and oblige. 

 

Yours truly, 

( MariaGorettiSimoes) 

 

1.  Does prevention of crime holds primary importance above all welfare functions of 

the State?   YES or NO 

2.  Is crime today a profession involving less risk and more profit?  YES /NO  

3.  Is organized crime a reality?  YES /NO  

4.  Are organised criminals a threat to national security? YES /NO 

5.  Do you agree that the following factors are responsible for the growth of 

Organised Crimes: 

a. Glorification of deviant behaviour.  YES /NO 

b. Poverty and inequality.  YES /NO 
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c. Socio- political persecution of the weak and the oppressed. YES /NO  

d. Inefficient policing.  YES /NO 

e. Political Patronage.  YES /NO 

6.  Amongst the following illegal activities of organised crime which is likely to 

affect the society more. 

a. Drug peddling 

b. Human trafficking (women and children) 

c. Terrorism. 

d. Money Laundering. 

e. All the above. 

7.  Do you agree that the existing policies, laws and institutions are capable of 

containing Growing threat of organised crime?  YES /NO 

8.  Do you agree that the following factors make them (policies, laws and 

institutions)ineffective? 

a. Lack of clear and unambiguous policy. YES| — | NO 

b. Conflicting laws and their selective application. YES CD NO CD 

c. Institutional failure due to lack of resource, (ex., police force lacks resources 

tofight against sophisticated and highly motivated organized criminals).

 YES /NO 

 d. Lack of political will to reform policies, laws and enforcement institutions.  

YES /NO  

 e. Absence of centralised criminal investigation agency. YES d3 NO dl 

 f. Failure of political leadership to organize highly professional crime control 

mechanism    YES /NO 

 g. Lack of social awareness about the impact of organised crime. YES /NO h. 

Absence of imbibing moral values through education. YES /NO 

 i. Lack of effective control mechanism against glorification of crimes by media 

and other social institution. YES /NO 

j. Institutionalization of corruption in public life. YES /NO 

9. Do you feel that constitutional and legal protection is more tilted towards the 

accusedthan the victim?   YES /NO  



Page | 289 
 

10. Do you feel the following are the main reasons for large number of acquittals? 

a. Lack of professional police  investigation. YES /NO 

b. Lack of professionalism in prosecution. YES /NO  

c. Failure to protect witness. YES /NO 

d. Witness turning hostile. YES /NO  

e. Delay in deciding the cases. YES /NO 

f. Incompetence of Judges. YES /NO  

g. Corruption in Judiciary. YES /NO 

h. The Impact of pre trail by media in some cases. YES /NO 

11. Do you feel the inefficiency of police in combating organised crime is due 

tofollowing reasons? 

a. Lack of autonomy to police. YES /NO 

b. Lack of professionalism. YES /NO  

c. Political interference in police functions. YES /NO  

d. Corruption in police. YES /NO  

13. Do you feel the following reasons contribute for people ’ s averseness towards 

thepolice? 

a. Rulers police than peoples police. YES /NO  

b. Feeling of being harassed and intimidated. YES /NO  

c. Lack of concern for common man. YES /NO 

d. Misuse of power by favoritism (political, money or power) YES /NO | 

e. Police have been symbol of power than service, YES /NO 

12. Any other Comments or statement 
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