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1.   INTRODUCTION 

The administration of Criminal Justice System depends on credible evidence adduced in 

trial which is significant in determining the guilt or innocence of an accused. If the 

evidence adduced is not credible, the prosecution case is severely undermined. Since a 

Criminal case is built upon the edifice of evidence, the role of a witness is paramount in 

the administration of criminal justice system of any country.  

If the witness supports the prosecution case and testifies in the Court in accordance with 

the statement given to the police, it strengthens the prosecution case and the Judge is in 

better position to appreciate the evidence in determining the guilt or innocence of the 

accused. However, if the witness resiles with variations in the testimony, the probability 

of prosecution proving the case beyond reasonable doubt is minimal. When witness 

gives a testimony adverse to the party calling the witness or a witness who is not willing 

of speak the truth at the request of the party calling the witness, is usually called as a 

‘Hostile Witness.’  

The phenomenon of witnesses turning hostile in criminal trials often undermines the 

prosecution case. The prosecution is entitled to rely on that part of the testimony of a 

hostile witness which is credible and trustworthy, however, it is seldom the case. More 

often than not, the entire testimony is discarded.  

Therefore, this study inter alia was initiated to examine the extent to which testimony of 

hostile witness undermines the prosecution case, the extent to which testimony of 

hostile witness is relied by the prosecution, and to propose suitable measures for 

mitigating the phenomenon of witnesses turning hostile in criminal trials.  

2. NEED FOR THE STUDY 

In an Adversarial system, where burden of proof is on the prosecution and presumption 

of innocence is on the Accused, the testimony of a witness is crucial during trial. The 

Facts in issue can be proved by direct evidence or by circumstantial evidence. Further, 

Oral evidence must be direct, which means witness can tell the Court of only a fact of 

which he has the first hand personal knowledge in the sense that he perceived the fact 

by any of the five senses1. This signifies the importance of witnesses in administration 

                                                           
1 See Section 60 of The Indian Evidence Act, 1872 
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of criminal justice as more emphasis lies on direct oral evidence vis-à-vis circumstantial 

evidence. However, in the routine process, the witness is often ignored or neglected in 

the criminal justice system. 

In the absence of any specific legislation to protect witnesses, the problem of witnesses 

turning hostile is continuing and prevalent in the criminal justice system, which is one 

of the factors having an impact on the conviction rate. The All-India trend for two years 

suggests that conviction rate for Cognizable offences in 20122 and 20133 was 38.5% 

(number of cases in which trial completed-1252138 out of which 769878 resulted in 

acquittal) and 40.2% (number of cases in which trial completed -1290148 out of which 

772022 resulted in acquittal) respectively. The Conviction rate recorded in the State of 

Goa for 20124  and 20135 was 22% (number of cases in which trial completed- 1420 out 

of which 1108 resulted in acquittal) and 24.1% (number of cases in which trial 

completed- 1501 out of which 1140 resulted in acquittal) respectively. 

The present study is a quest to determine whether witnesses turning hostile have an 

adverse impact on prosecution case, the reasons for witnesses turning hostile and the 

measures which needs to be adopted to thwart witnesses turning hostile in criminal trials 

by ‘Witness Identity Protection’ and ‘Witness Protection Programs’. 

3. IDENTIFICATION OF THE PROBLEM 

In the Criminal Justice System in India, a congenial environment for witnesses is 

conspicuously missing, which deters witnesses from coming and deposing in Court. 

Often witnesses are gained over by the accused either by muscle or money power. In the 

absence of any legislation to protect witnesses, this problem has continued on a large 

scale in most of the states thereby hampering the Prosecution case and leading to the 

acquittal of the accused in many of the cases. 

There is nothing in Sec.154 of the Indian Evidence Act6, as to declaring a witness 

hostile, but it provides that the Court may in its discretion permit a person who calls a 

                                                           
2 http://ncrb.nic.in/CD-CII2012/Statistics2012.pdf ( Last visited on April 22, 2015) 
3 http://ncrb.nic.in/CD-CII2013/compendium%202013.pdf  (Last visited on April 22, 2015) 
4 Supra note 2. 
5 Supra note 3. 
6 Question by party to his own witness: -  

(1) The Court may, in its discretion, permit the person who calls a witness to put any questions to 

him which might be put in cross-examination by the adverse party.      
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witness, to put any question to him which might be put in cross-examination. Sub-

section (2) states that the person so seeking permission under sub-section (1) is entitled 

to rely on any part of the evidence of such witness. 

The discretion conferred by Sec. 154 on the Court is to be liberally exercised whenever 

the Court from the witness’s demeanour, temper, approach or tone of his answers or 

from examination of his previous inconsistent statement or that the grant of such 

permission to the prosecution to cross-examine the witness is expedient to discover the 

truth and ensure justice is done. 

It is pertinent to note that the whole testimony of the witness cannot be disregarded in 

toto. Court can rely on that part which is creditworthy, However, invariably when a 

witness resiles from earlier statement given at the stage of investigation, the destruction 

to the Prosecution case is already done and very seldom, part of the statement which is 

creditworthy is useful.  The burden of proof being on the Prosecution, the phenomenon 

of witnesses turning hostile further adds to the burden and weakens the prosecution 

case.  

4. OBJECTIVES OF THE STUDY 

In tune with the identification of the problem the main objective of the Study is to 

analyze the impact of hostile witness in administration of criminal justice. The Other 

Objectives are:-  

i. To study the background of the criminal justice system. 

ii. To examine various existing provisions of legislations dealing with 

witnesses. 

iii. To make a Comparative Study of Witness Identity Protection and Witness 

Protection Programs operating in countries such as Australia, Canada, South 

Africa, USA, the United Kingdom, Kenya and Philippines. 

iv. To examine through empirical study, the extent of the impact of the 

testimony of hostile witness on the prosecution case and identify probable 

reasons owing to which witnesses turn hostile. 

v. To offer certain suggestions based on the Study. 

                                                                                                                                                                          
(2) Nothing in this Section shall disentitle the person so permitted under sub-sec (1), to rely on any 

part of the evidence of such witness. (Inserted by Act 2 of 2006, w.e.f 16-04-2006). 
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5. HYPOTHESES 

The hypotheses framed for the purpose of conducting the research study is as 

follows: 

(1) The Adversarial system in India, is based on the presumption that accused is 

innocent until proven guilty, and the burden to prove the guilt beyond reasonable 

doubt is on the prosecution, hence, the incidence of witnesses turning hostile 

further undermines the Prosecution case thereby posing as an impediment in 

criminal justice system.  

(2) In the absence of any specific legislation dealing with Hostile witness, and 

notwithstanding the existence of Section 154 of the Indian Evidence Act, 1872, 

the phenomena of witnesses turning hostile continues due to lack of preventive 

measures. 

(3) Enactment of an exclusive legislation for enforcement of Witness Protection 

measures can substantially curb the phenomenon of witnesses turning hostile in 

criminal trials.  

6. METHODOLOGY 

The present study is based on partially doctrinal and partially empirical.  

i. The doctrinal prepositions would be based on various legislations, such as 

Criminal Procedure Code, 1973 and Indian Evidence Act, 1872, Books, 

opinions, articles, reports and records. 

ii. Empirical data was collected from records and Judgments of Sessions Courts. 

The researcher has accessed 375 disposed cases from the North and South Goa 

Sessions Courts. From among the disposed cases, the researcher examined and 

studied the Judgments resulting in acquittals. For North Goa, and South Goa 

districts, for the period of 2011-2017 and 2012-2017,7 respectively, an aggregate 

of 100 Judgments of acquittal available on the online portal,8 were studied to 

ascertain the number of witnesses turning hostile. Data was also collected with 

the help of structured questionnaires, and Interview schedule from various 

                                                           
7 For the year 2013, no data was available on the portal  for South Goa District. 
8 See, https://districts.ecourts.gov.in/goa (last visited 02/04/2020). 
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stakeholders such as Sessions Judges, Public Prosecutors, Practicing advocates 

and Police officials. 

 

7. SCOPE AND LIMITATION OF THE STUDY 

7.1. Scope of the Study 

Due to the enormity of the subject, the present study is restricted to the State of Goa. 

The study would focus only in respect of Cases tried and disposed by the Principal 

Sessions Courts, and Additional Sessions Courts, in respect of offences punishable 

with imprisonment for 10 years or more. The Period of the study is further limited to 

5 years. However, the said period may be enhanced in the event of available data is 

inadequate for conducting the study.  

1. The present study was restricted to the State of Goa. 

2. The empirical data was based on Sessions cases disposed off by Judgment 

resulting in acquittal of accused by the Principal District and Sessions Courts, 

and Additional Sessions Courts in the North Goa and South Goa Sessions 

Divisions. 

3. Present study is limited to primarily Sessions Cases tried under Indian Penal 

Code, 1860, and Prevention of Children from Sexual Offences (POCSO) Act, 

2012. 

4. The study is limited for period of 7 years ranging from 2011-2017 for North Goa 

Sessions Division and 5 years ranging from 2012-2017 for South Goa Sessions 

Division. 

5. The functionaries  interviewed include Sessions Judges, Public Prosecutors from 

Sessions Courts, Police Officials of the rank of Police Inspector and above, and 

Practicing Advocates. 

7.2. Limitations of the Study 

1. Due to difficulty in procuring physical hard copies of Judgments of Sessions 

Courts, and number of cases disposed for the period of study, the researcher was 
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constrained to limit to Judgments available on the portal https://districts 

.ecourts.gov.in/goa. 

2. The researcher was constrained to limit the study to 375 sessions cases out of 

which all the 100 judgments of acquittal available for viewing were analysed. 

Judgments which were not uploaded on the online portal could not be accessed. 

3. The researcher has endeavoured to interview only the functionaries in the 

criminal justice system. However, for a wider perspective general public, 

witnesses, and academicians could also be interviewed. 

8. REVIEW OF LITERATURE 

8.1  Research Papers and Thesis submitted  in India 

The Thesis by Saini B.R.9, has been undertaken to comprehend the meaning and 

nature of Witness Protection and analyses the elucidation of law from Legislative 

and Judicial Trends. The Study includes analysis of the Indian Statutes pertaining to 

witness Protection and also implementation of witness protection at International 

Level. However, the work is doctrinal with Case Study method applied to achieve 

the objectives of the Study. 

The Research Paper of Pritam Ghosh10  highlights the importance of Witnesses in 

Criminal Trials and analyses the impact on the trial when witnesses narrate altered 

versions of the same incident before the investigation authorities and the Courts. 

The Paper critically analyses the problem of witnesses turning hostile and suggest 

remedies to this phenomenon by formulating sufficient witness protection measures 

which can be enforced through the enactment of suitable witness protection 

legislation. The Paper also contains a study of high profile cases in India which 

involved this menace of witnesses turning hostile and having an adverse impact on 

the trial. Besides, the study proposes remedial measures for eradication of this 

menace from the criminal justice system, recommendations of the Law Commission 

and comparative study of Witness Protection of different countries. 

                                                           
9Protection of Witness under Law of Evidence: A Comparative Study submitted to Kurukshetra University 

Available at http://shodhganga.inflibnet.ac.in/handle/10603/8788 (Last Visited on March 24, 2015) 
10 Hostile Witnesses in India- A Menace to Criminal Justice Administration , Available at  

http://papers.ssrn.com/ sol3/papers.cfm?abstract_id=2283861  (Last Visited on December 20, 2014) 

https://districts.ecourts.gov.in/goa
https://districts.ecourts.gov.in/goa
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Rustom Singh Thakur 11  in his article explains the role of witnesses being 

indispensable in criminal justice system. He also explains the plight of witnesses 

who get traumatized and harassed and in some cases embarrassed such as cases 

relating to sexual offences. He further elaborates the reasons for witnesses turning 

hostile in the the criminal trials, in which the burden of proof is on the Prosecution 

and the foundation of the prosecution case depends upon the testimony of witnesses. 

He concludes by attributing Hostility of witnesses as a major reason for low 

conviction rate in India. 

The study of G.S. Bajpai,12 has intended to focus on the issues and problems relating 

to witnesses of certain criminal offences. The study was based on doctrinal and non-

doctrinal methods to identify the reasons and the circumstances due to which 

witnesses turn hostile. The Study further took a critical view of the need for witness 

protection and the suggestions made by certain bodies. The Empirical approach in 

this study deals with witnesses relating to criminal offences which include theft, 

Personal violence, Robbery, Dacoity, Attempted murder, and Rape. The study was 

conducted for one district from each of the four states namely, Madhya Pradesh, 

Rajasthan, Maharashtra, and Karnataka. After a pilot study, it was decided to 

conduct the study on the Capitals of the concerned State. The key recommendations 

of the study included National Policy for Witness Assistance and Protection, a 

network of agencies and coverage of scheme such as setting up of Victim-Witness 

Assistant Department by the State Government, and procedural changes in Criminal 

Procedure Code. 

Vijay Singh13 in his paper inter alia highlights the various factors which make a 

witness to an incident reluctant to depose or to depose falsely or irrelevantly. He 

states that least level of protection afforded to witnesses is one of the major reasons 

for witnesses turning hostile. The paper emphasizes on witness protection in 

criminal justice administration, since no accused can be brought to conviction in 

absence of witnesses. 

                                                           
11 Evidentiary value of Hostile Witness: Chronological Case Law Study to Address Current Position in 

India, Available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1985129 (Last Visited on 

March 3, 2015) 
12 Witness in the Criminal Justice Process: Problems & Perspectives, Available at http:// 

papers.ssrn.com/sol3/ papers.cfm?abstract_id=1802876 (Last Visited on January, 3, 2015) 
13 Witness Protection Laws: Immediate Need for an effective Criminal Justice Administration, Available 

at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1351136 (Last Visited on January, 10, 2015) 
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The article of Dipa Dube14 analyses the infamous Jessica Lal Trial which witnessed 

the acquittal of all accused by the Sessions Court and examines the areas of concern 

in the criminal justice system. She analyses the reasons for failure of the criminal 

justice system owing to investigative lapses, hostile witnesses, lousy prosecution, 

and judicial inaction.  The Last part of her article examines the areas of concern in 

the criminal justice system.  

8.2  Research Papers and Doctoral Thesis submittedAbroad 

The article of Liz Cambell15 was based on an element of the doctoral thesis which 

was funded by the Irish Research Council for the Humanities and Social Sciences. 

The article emphasizes on witness intimidation which had increased in the Irish 

Criminal Justice System with the increase in so called “gangland” crime. The article 

also examines the approaches that have been adopted by the State to ensure that the 

evidence of threatened witnesses is used in the Court. The Witness Protection 

Program has also been examined in detail. The article also emphasizes on the 

Importance of Witness testimony with the increase in the percentages of homicides 

involving firearms and Organised Crimes, and states that the only way in which 

perpetrators could be brought to justice is with the support of witnesses. The article 

states the provisions of Criminal Justice Act, 1999, which allows sworn depositions 

to be considered for trial if it is proved that the witness is unable to attend to give 

evidence or may not give evidence due to fear or intimidation. The Act also ensures 

that there is a balance between the rights of the accused and the witness. A mention 

is also made of The Criminal Justice Act, 2006, introduces a new mechanism by 

which the previous statements of a now uncooperative witness may be introduced as 

evidence against an accused in Court. The Article further highlights the Witness 

Protection Programme which is available to a witness with essential evidence to 

offer regarding serious crime such as drug trafficking and organized crime which 

involves serious threat to safety of witness. 

                                                           
14 Shaking the Foundations of Criminal Justice- The Jessica Disaster, Available at http://papers. 

ssrn.com/sol3/ papers.cfm?abstract_id=938949 ( Last Visited on January, 10, 2015) 
15 The Evidence of Intimidated Witnesses in Criminal Trials,Available at http://papers.ssrn.com/sol3/ 

papers.cfm?abstract_id=1031657 (Last visited on March 5, 2015)  
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The Research Paper of Emma Irving 16  deals with Protection of Witnesses at 

International Criminal Trials conducted by the International Criminal Court. She 

raises a pertinent issue of witnesses facing severe risk who may not return to his or 

her home State safely after testifying where the alleged crime is committed. The 

Paper further examines the International Criminal Court Witness Protection 

Programme (ICCPP) which protects such witnesses. The Paper examines the 

Statutory basis of the ICCPP which provides that judicial protective measures can be 

ordered by the Chambers of the Court and includes the use of pseudonyms, closed 

sessions (excluding public from observing the testifying witness) and image and 

voice distortion. Before the witnesses can come to the Court, the Victim and 

Witness Unit of the ICC must ensure some witnesses can be relocated to a safe third 

State after giving their testimony. Relocation is a non-judicial protective measure 

created to cope with most serious challenges of witness protection. She further 

argues that shortfalls in the ICCPP which have left witnesses unwilling to rely on it 

for their protection, can be addressed by reference to International Human Rights 

norms, such as Refugee Convention, 1951. 

Miiko Kumar17 in his article aims to consider the extent to which terrorism trials 

conducted in Australia have undermined the fundamental principles that govern 

criminal justice system such as open justice, fairness to the accused and the ability 

of the accused to confront evidence. The article highlights anonymous witnesses, the 

non-disclosure of intelligence and use of secret evidence. The Article further 

elaborates that departure from the open justice principle can be resorted by the Court 

by making orders to close the Court, by prohibiting publication of evidence or 

access of information, by ordering that a witness gives evidence with a screen or via 

encrypted video link or close circuit television from a remote point to prevent the 

public and possibly also the accused in identifying the witness and/or making 

pseudonym orders in circumstances where accused is either aware or unaware of the 

true identity of the witness. The Article further states the use of public interest 

immunity to suppress information about witness identity. The doctrine of public 

                                                           
16Protecting Witnesses at the International Criminal Court from Refoulement,Available at http://papers. 

ssrn.com/sol3/ papers.cfm? abstract_id=2570819  (Last visited on March 15, 2015) 
17 Secret Witnesses, Secret Information and Secret Evidence: Australia’s Response to Terrorism , 

Available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1949575 (Last visited on January, 15, 

2015) 
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interest immunity protects the disclosure of information that relates to a matter of 

State. Public interest immunity has been utilized by the State to claim that certain 

information not be disclosed to defense or that identity of witness not to be disclosed 

to the public and/or accused. The Article also states that Anonymous witnesses were 

used in terrorism trials in Australia. 

8.3 Analysis of the literature review 

After perusing the literature available from different sources, it can be concluded 

that hostile witnesses in criminal trials has been found to be a menace in 

administration of Criminal Justice system. The authors of research papers and thesis 

in India, have addressed the problem existing in the Criminal Justice System and 

have proposed measures to adequately minimize and eliminate this menace from 

criminal trials.  

The authors of research papers and thesis abroad, have highlighted the issue in light 

of circumstances prevailing in those countries and examined the enforcement of 

Witness Protection Programmes. 

It is submitted that such an issue dealing with witnesses in criminal trials who often 

turn hostile to the prosecution case in trial of grave offences, shall be probed with an 

empirical approach. The present study is undertaken to study the cases within the 

State of Goa, and examining whether the adverse impact on conviction rate in 

criminal trials is owing to hostility of witnesses. It is also the endeavour to inquire 

the reasons owing to which witnesses turn hostile and what measures if employed, 

can remedy this evil from the criminal justice system. This study aims to highlight 

all the existing provisions dealing with Hostile witnesses and recommend measures 

to overcome the phenomenon. 

9. SCHEME OF THE STUDY 

The structure of the present study is divided into six chapters.   

Chapter One includes Introduction, Need of the Study, the identification of the 

Problem, Objectives of the Study, Importance of the Study, Hypotheses, the 

Methodology, and Scope and Limitation and scheme of the Study. 
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Chapter two of this study undertakes to explore the background of the Criminal 

Justice System. The Chapter also outlines the Adversarial and Inquisitorial criminal 

justice system. 

Chapter three traces the existing law relating to witnesses, the reasons for witnesses 

turning hostile, and the remedy provided under the existing law. 

Chapter four presents a comparative study of Witness Identity Protection and 

Witness Protection Programs operating in various countries particularly Australia, 

Canada, South Africa, United States of America, Philipines, the United Kingdom, 

and Kenya. 

Chapter five seeks to encompass the results from the empirical study, data collected 

by means of field study by means of interviews and data collected from the Office 

of the Sessions Court. It also includes the analysis of cases resulting into acquittal in 

which witnesses have turned hostile. 

Chapter Six is the concluding chapter of the study and it provides for guidelines for 

a  proposed legislation suitable for Indian conditions for Witness Identity Protection 

and Witness Protection Program,  to curb the phenomenon of  witnesses turning 

hostile in criminal trials and minimize  if not eliminate the impact on the conviction 

rate. 
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2. THE CRIMINAL JUSTICE SYSTEM: AN OVERVIEW 

2.1  INTRODUCTION 

In every criminal procedure framework, the scars of the past are ingrained. Policies 

are distinctly geared to safeguard against past abuses, and the warnings of history 

are unequivocally valuable for our own time. 18  The study of the characteristic 

features of the Adversarial and Inquisitorial models of criminal procedure so also 

the administration of Criminal Justice System, is necessary to know their 

functioning with emphasis on evidentiary process. 

Accusatory and Inquisitorial are two systems that rests on fundamentally different 

assumptions about the best way of achieving speedy and fair criminal trials. The two 

systems have always differed with regard to the roles ascribed to the Judge in the 

fact-finding phase of the trial, and the priority accorded to effective truth finding. 

The relationship between truth and fairness has a profound impact on the content, 

scope and implications of fair trial rights.19  

An Appraisal of the Adversarial and Inquisitorial systems is therefore, necessitated 

to examine the functioning of the two systems with regard to dispensation of justice. 

The ultimate aim of administration of criminal justice is to attain justice in letter and 

spirit. It is therefore, imperative to appreciate the concept of Justice in the 

administration of criminal justice system, its functionaries and historical perspective 

on evolution of the criminal justice system. 

This Chapter seeks to analyse the leading features and basic tenets of the two 

systems, trace its Origin, and inquire what role witnesses intended to perform in 

dispensation of Justice. Besides, this Chapter also discusses the evolution and 

administration of Criminal Justice. 

2.2  ADVERSARIAL SYSTEM 

A basic understanding about the system of judicial inquiry or system of prosecution 

is necessary to comprehend and appreciate the significance and premise of the law 

                                                           
18 Christa Roodt, A Historical Perspective on the Accusatory and Inquisitorial Systems, 10 Fundamina 

137 2004. 
19 Id. 
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of evidence. The nature and character of almost all the principles covered by both 

procedural and evidential laws, to a large extent, depend on the model as to the 

system of prosecution. More particularly, issues like the role of judge in a 

proceeding, ultimate purpose of presenting evidence, need for ensuring fairness in 

the evidence adducing processes, autonomy and accountability of testifiers who 

depose before the Court etc, will be clarified by this understanding. The ultimatum 

is to arrive at truth of and about contested facts. 

2.2.1 Basic Tenets of Adversarial System 

In an Adversarial System, the "Accuser" or "Adversary" denotes a participant in a 

contest between two equal opponents at trial. The nature of trial is meant to be 

Public, Oral and contradictory and the trial takes place under the formal guidance of 

the court. The popular if ancient image of the accusatory system is that of witnesses 

rendering their competing accounts of events, entirely voluntarily, after having taken 

oaths before the elders of the tribe. The elders ensure fair play towards the accused 

by protecting his or her procedural interests. This is practice is still apt today in so 

far as adversarial protection lies in the affording of an opportunity of the accused to 

participate in the proceedings.20  

The adversarial system puts its faith in the assumption that partisan advocacy and 

manipulation of evidentiary materials, coupled with equality of arms, can put a 

neutral adjudicator in the position to determine the "truth". Advocacy has the 

potential to keep judicial idiosyncrasies in check.21 An insight into the characteristic 

features of the Adversarial system of trial, suggests the foundation on which the 

system operates. The leading characteristics of the Adversarial system of trial are as 

under:- 

1) A neutral and impartial decision-maker who for the most part remains a passive 

umpire, regulates the contest. He or she ensures that the rules of the "game" are 

observed during the proceedings. 

2) Adversaries take the responsibility for developing and giving shape to the 

evidence, thereby controlling the length and complexity of the proceedings. 

                                                           
20 Id. at 139. 
21 Id. 
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3) Partisan lawyers present and test the evidence (the prosecutor and defence 

counsel examine the witnesses), as such dominating the trial. 

4) The Judge puts an end to the conflict by deciding against one or the other of the 

adversaries.22 

Therefore, the adversarial system requires a neutral and passive fact finder-either 

judge or jury. In the adversarial system, lawyers on opposing sides argue their cases 

before this neutral and passive trier of fact. Opposing attorneys "control the 

presentation of evidence and argument” and attempt "to persuade the fact finder, 

whether judge or jury, that its presentation of the facts is more convincing than that 

of the opposing side."23  

The system therefore encourages the opposing sides to find and present their most 

persuasive evidence. However, evidentiary, procedural, and ethical rules prevent a 

"win-at-any-cost" attitude on the part of the opposing attorneys. The fact finder is 

prohibited from making any judgments before the conclusion of the evidence and 

from becoming actively involved in gathering evidence.24 

In the adversarial system of trial, truth is supposed to emanate from the respective 

account of the facts placed before an impartial judge by the prosecution and the 

defence. The judge performs the role of a referee to inquire if the prosecution is able 

to prove the charges against the accused beyond reasonable doubt and in the event 

of failure, gives the benefit of doubt to the accused.. It is the parties that determine 

the scope of dispute and decide largely, autonomously and in a selective manner on 

the evidence that they decide to present to the court. The trial is oral, continuous and 

confrontational. The parties resort to the tool of cross-examination of witnesses to 

weaken the opposing case and to ascertain information which the other side has not 

brought out. The judge in his anxiety to maintain his position of neutrality never 

takes any initiative to discover truth. He does not correct the aberrations in the 

investigation or in the matter of production of evidence before court. Since the 

adversarial system does not cast an affirmative duty on the Judge to discover the 

                                                           
22 Id. 
23 Kirsten DeBarba  Maintaining the Adversarial System: The Practice of Allowing Jurors to Question 

Witnesses During Trial, 55 Vand. L. Rev. 1527-1528 2002. 
24 Id. 
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truth, the Judge plays a passive role in the adjudication process.. The system is 

heavily loaded in favour of the accused and is insensitive to the victims’ plight and 

rights.25  

The Adversarial system (or adversary system) or Accusatorial system of law is the 

system of law, generally adopted in common law countries, that relies on the skill of 

each advocate representing his or her party's positions and involves a neutral person, 

usually the judge, trying to determine the truth of the case. In England, Judges are 

more or less umpires enforcing the rules of the game, after which they throw it to 

the jury and ask ‘Howzat?’ The French Judge d’instruction on the other hand is 

more like a scientist, probing for the real truth.26 

Peter Murphy recounts an instructive example. A frustrated judge in an English 

(adversarial) Court finally asked a barrister after witnesses had produced conflicting 

accounts, “Am I never to hear the truth?' 'No, my lord, merely the evidence”, replied 

counsel. 27  This implies that an Adversarial system envisages reliance on the 

evidence adduced in the Court during trial and this, implicitly enhances the 

significance of the testimony of witnesses. The system espoused in India for 

administration of criminal justice is the adversarial system inherited from the British 

legacy, as was followed in the United Kingdom. 

Whether it’s the adversarial procedure applied by England and Walses or the 

inquisitorial processes applied by France and the Netehrlands, in theory, neither uses 

a pure adversarial or inquisitorial procedure but rather a mixed system. But this in 

no way means that the labelling is redundant, in fact, these labels helps us 

understand the basics of a syatem, its features, functioning and  organizing 

principles. For example, in an adversarial syatem the responsibility for investigation 

as well as selection and presentation of the evidence, lies with the two contesting 

parties and their attorneys. Trial is based on oral evidence presented before the 

Court which is presided over by an  impartial and relatively passive judge, with a lay 

jury delivering the verdict.  

                                                           
25JUSTICE V.S. MALIMATH, COMMITTEE ON REFORMS OF CRIMINAL JUSTICE SYSTEM, 

available at http:// www.mha.gov.in/criminal_justice_system.pdf (last visited on 04-11-2015) 
26NARIMAN FALI S., INDIA’S LEGAL SYSTEM: CAN IT BE SAVED? 96 (Penguin Books New 

Delhi, 1st ed, ,2006)  
27 http://www.lawgratis.com/2016/03/07/adversarial-system-of-justice/ (Last visited on 07-03-2016) 
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When it is said that England and Wales do not follow a strictly adversarial process, 

it means that cases are not fought directly by the Accuser and the Accused, the 

accusation is done by the police and then the prosecution and the Accuser is 

represented by an Attorney in most cases.  Its is rare to have a fully contested trial 

where oral evidence is presented and heard, usually cases are disposed after guilty 

pleas and other methods.28  

However, the procedure followed in England and Wales might still be considered a 

broadly adversarial procedure, given the police monopoly in carrying out the 

investigation that will form the prosecution's case; the rights of the accused to 

conduct their own investigation; the relatively partisan role of the prosecutor (rather 

than the more neutral 'ministry of justice' function); the place of the trial, with live 

oral evidence as the ultimate forum for case disposal (and admissibility at trial 

continuing as the governing feature of what will be accepted as evidence); and the 

fact that avoidance of trial is only with the consent of the accused (albeit that 

consent may be obtained with the aid of powerful incentives).29  

It is the evidence adduced which establishes the guilt of the accused beyond 

reasonable doubt is essential to convict the accused. The broader historical 

perspective is necessitated to appreciate the origin of the accusatory procedure in the 

legislation of Rome which was based upon the principle of formal accusation. 

2.2.2 Origin of the Accusatory Procedure 

The origins of the accusatory system can be traced in the legislation of Rome. In 

Rome, criminal process could only be initiated by a private party's action (the so-

called processus per accusationem) based upon the principle of a "formal 

accusation". The case was limited to the formal allegations of the accuser. 

Inquisitorial influences were gradually integrated into the system during the period 

of the Republic (509-27 BC). There were Extraordinary quaestiones (officers 

presiding at judicial inquests) who were appointed for particular cases. Inquisitorial 

proceedings could be triggered ex officio by the judicial system (the so-called 

                                                           
28Jacqueline S. Hodgson, The Future of the Adversarial Criminal Justice in 21st Century Britain, 35 

N.C.J. Int’l L. & Com. Reg. 320 2009-2010. 
29Id. at 321. 
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processus per inquisitionem). Nonetheless, the foundation of the procedures 

remained accusatorial, and no attention was given to procuring confessions."30 

Towards the end of the Principate and the commencement of the Dominate (c AD 

284) criminal procedure was being used as a tool by the emperor in imperial 

proceedings. 31  When the distinction between judicial and executive powers 

dwindled, instances occurred where Emperors took the decision in criminal cases 

upon themselves or delegated the investigation thereof to special officers.32The fact 

that the Senate frequently asserted jurisdiction over crimes by a summary procedure 

did not contribute to the protection of civic freedoms. After the fall of the Western 

Roman Empire (AD 476), procedures based on popular Germanic customs and the 

customs from the first feudal age (cAD 470-1000) also reflected the accusatory 

system, although in a elementary sense.33  

Originally, most criminal offences were considered as violations of private rights, 

leading to extra-judicial vengeance or compensation. When courts of law emerged, 

claims were settled judicially. Penal cases split away from civil cases, and as far as 

penal cases were concemed, a system of popular accusation prevailed. Each member 

of the group to which the injured party belonged had the power to begin prosecution 

in the name of the collective body. A formal complaint or information usually set 

the criminal plea into motion. For centuries, the right to bring a private complaint 

belonged to a victim or relatives of the victim. Later, representatives of the general 

public took responsibility for instituting action to safeguard the general welfare. 

Punishment became a public affair.34 This justifies that public interest lies at the 

centre of administration of criminal justice as traced from the Adversarial system. It 

also becomes imperative to understand the Origin and characteristic features of the 

Inquisitorial model. 

2.3 INQUISITORIAL SYSTEM 

In contrast to Adversarial system of trial, the proponents of the Inquisitorial system, 

believe that the State is best equipped to investigate the truth which parties may 

                                                           
30 Roodt, supra note 18 at 141. 
31 Id. 
32 Id. 
33 Id. at 142. 
34 Id. 
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want to conceal, and well-placed to implement policy. As such the Prosecution and 

the Defence are not relied on to assist with fact finding and they most certainly are 

not allowed to control the fact-gathering process.35  

The Inquisitorial process involves a pre-trial phase and unlike the adversarial 

system, a pure Inquisitorial system the same authority is responsible for 

investigation, prosecution and trial.36 The standard of proof required in this system 

is the inner satisfaction or conviction of the Judge,37 while the standard of proof in 

case of Adversarial system is that the Prosecution is required to prove the charge 

beyond reasonable doubt. An understanding of the Inquisitorial process of trial is 

needed to assess which of the two systems of trial is conducive to witnesses 

participating in the process of justice. 

2.3.1 Basic Tenets of the Inquisitorial System 

The main aim of Inquisitorial process is to extract the truth and that the truth can and 

must be discovered in an investigative procedure. The procedural peculiarity from 

medieval Europe, that the judge is regarded as the only responsible functionary 

qualified to discover the truth, was embedded in all the European countries.38A 

judge-centred process implies that every aspect including the detection of offences, 

police questioning in the pre-trial phase of the prosecution and the direction and 

conclusion of the trial is determined by the independent research, instructions, 

supervision and authority of the investigating judge who acts in the public interest as 

agent of the state.39 

During the pre-trial stage, an exhaustive preliminary inquiry is conducted on a non-

contradictory basis so as to give shape to the evidence. The judge identifies 

potentially relevant witnesses, and summons, questions and screens them. Any party 

may be ordered to produce additional evidence and the judge may ask supplemental 

questions when the advocates have concluded their questioning. The accused gives 

viva voce evidence at the inception of the trial. Early on in inquisitorial proceedings 

the suspect is invited to make a statement in connection with a case. The accused is 

                                                           
35 Id.at 140. 
36 Hodgson, supra note 28 at 321-322. 
37Malimath Committee on Reforms of Criminal Justice System, supra note 25. 
38 Roodt, supra note 18 at 140. 
39 Id. 
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free to respond to the testimony of other witnesses throughout the proceedings and 

may speak last. Suspects and accused are encouraged to participate and co-operate 

to clarify their position and to offer evidence of their innocence, at their earliest 

opportunity, without being compelled to incriminate themselves in doing so.40 

The fact that the judge exercises both a police function and an enforcement function 

underscores the active search for the material truth in the inquisitorial system. The 

Proponents of the Inquisitorial system are of the firm belief that the State is the 

guardian of the public interest and is best equipped to investigate the truth which 

otherwise, the parties may conceal. The fact gathering process does not involve the 

Prosecution and the Defence (the parties), and are not allowed to control fact finding 

process. Both sides draw on a single common case file (the dossier) that contains a 

pre-prepared version of the truth. Counsel for the defence mainly checks that the 

state complies with formal rules.41 

An inquisitorial process places more emphasis on the pre-trial phase than on the 

trial, as responsibility for the investigation rests with a neutral figure, usually a 

judge. In the pure inquisitorial model, the same person is responsible for the 

investigation, prosecution and trial of the accused; the case is dealt with in secret 

and on the basis of written evidence. But even in more modern procedures, the pre-

trial phase is heavily centralized, and much reliance is placed upon the dossier of 

written evidence gathered by the judge-or increasingly, the prosecutor. The accused 

is simply a witness in the overall investigation and so there is little expectation that 

the witness conduct her own enquiries and present an equal and opposite case to that 

of the prosecution. At trial, the judge is empowered to take on a more proactive role, 

calling and interrogating evidence, rather than relying exclusively on that selected 

by the defense and prosecution.42  

In practice, Inquisitorial type systems have also developed abbreviated trial 

procedures and forms of charge bargaining in order to reduce the number of trials. 

The accused will know the details of and may challenge the case against her at 

court, but greater credibility attaches to the dossier of evidence presented by the 

                                                           
40 Id. 
41 Id. 
42 Hodgson, supra note 28 at 321-322. 
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prosecutor (seen as the product of a judicial inquiry) than that of the accused; the 

dossier is of central importance and is evidence on which the accused can be 

convicted without the necessity for live witnesses and cross examination.43  

Thus, it can be concluded that in the inquisitorial system, power to investigate 

offences is conferred upon the judicial police officer, and he prepares the documents 

on the basis of their investigation. The Judicial police officer notifies every offence 

of which he has taken cognizance in writing. After completion of investigation, the 

Officer prepares a dossier which is submitted to the concerned prosecutor. If the 

Prosecutor ascertains that no prima facie case is made out, he may decide to close 

the case. However, if he finds that further investigation is required, he can instruct 

the judicial police to conduct further investigation. The judicial police is required to 

adduce evidence in favour, and against the accused person in an impartial manner as 

it is their duty to aid the investigation and the prosecution in discovering truth. 

Exclusionary rules of evidence do not exist. Hearsay rules are unknown in this 

System. If the prosecutor feels that the case involves serious offences or offences of 

complex nature or politically sensitive matters, he can move the judge of 

instructions to take over the responsibility of supervising the investigation of such 

cases.44 

To enable the Judge of instructions to properly investigate the case, he is 

empowered to issue warrants, direct search, arrest the accused and examine 

witnesses. The accused has the right to be heard and to engage a counsel in 

investigation proceedings before the judge of instructions and to make suggestions 

in regard to proper investigation of the case. It is the duty of Judge of instructions to 

collect evidence for and against the accused, prepare dossier and then forward it to 

the trial judge. The presumption of innocence is in favour of the accused, and it is 

duty of the judge to ascertain the truth. The statements of witnesses recorded during 

investigation by the judge of instructions is admissible in evidence and forms the 

edifice of the prosecution case during trial.45  

                                                           
43 Id. 
44Malimath Committee on Reforms of Criminal Justice System, supra note 25. 
45Id. 
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During trial, the accused and the victim are entitled to participate in the hearing. The 

role of the parties is limited to suggesting questions which may be put to the 

witnesses by the Trial Judge. There is no opportunity for parties to cross-examine.  

Preivous conduct and antecedents, and convictions of the accused are relevant for 

proving the guilt or innocence of the accused. The standard of proof required in the 

inquisitorial system is the inner satisfaction of the Judge unlike proof beyond 

reasonable doubt as in the Adversarial system.46 

Additionally, a significant characteristic of the Inquisitorial system is that in respect 

of serious and complex offences such as murder, rape etc., investigation is done 

under the supervision of an independent Judicial Officer, the Judge of Instructions 

who for the purpose of discovering the truth collects evidence for and against the 

accused.47 

2.3.2 Origin of the Inquisitorial Procedure 

The jurisdiction of Church and State co-existed for centuries. Long before the 

eleventh century, systematic collections of the laws and decisions of the Church 

were in existence.48 The Roman Catholic Church had adopted Roman law from the 

very beginning.49 It also developed canon law, which was all but limited to the 

principles pertaining to the organization of the Church as an institution. Each system 

influenced and shaped the other. Early canon law (fifth to eighth centuries) 

recognized only the accusatory system; it also proscribed compelled self-

incrimination by anyone in forum extemum. In this regard, it had been influenced 

both by Roman law and Germanic custom.50 

In France, things took a different turn in the ninth century. Those suspected of crime 

by public opinion (the accused or infamatus) were obliged, when the judge 

established such infamia, to exculpate themselves from crimes imputed to them. The 

infamatus could exculpate him- or herself by an oath supported by co-swearers or 

purgatio canonica, or by ordeals (purgatio vulgaris). If the infamatus refused or 

failed, conviction on the charge brought could follow. This was how the inquisitorial 

                                                           
46Id. 
47Id. 
48 Roodt, supra note 18 at 142. 
49 Id. 
50 Id. 



22 
 

   
 

procedure began in France. In its earliest form, this procedure did not allow the 

judge to bring witnesses against infamati and to condemn them if they were 

convicted. Canon law did not yet recognise an official prosecution because the 

inquisitor appeared in the twofold capacity of accuser and judge.51 

2.4   ADVERSARIAL vis-a-vis INQUISTORIAL SYSTEM 

It is well known that basically there are two systems that a legal system of a country 

will adopt for trying a person accused of crime. Firstly, by presuming his innocence 

until it has effectively been successful in proving him guilty under due process of 

law, or secondly, by presuming his guilt unless he successfully disproves that charge 

under similar process.52 

These two approaches are incorporated in adversarial and inquisitorial systems for 

administration of criminal justice, followed in different parts of the world, suiting 

their social conditions. In the adversarial system followed in common law countries, 

the burden of proof that an accused has violated some law is on the prosecution 

while in the inquisitorial system which is followed in some European countries, it is 

for the accused person to prove that he is not guilty of the crime allegedly 

committed by him.53  

In India, where the adversarial or accusatorial system is followed, there is a 

presumption in favour of the accused person that the offence has not been 

committed by him and this presumption of innocence continues to operate till the 

prosecution proves the guilt beyond reasonable doubt.54  This principle has been 

entrenched in the Indian Evidence Act, 1872.55  

In an adversarial system of criminal trial, the burden of proving everything essential 

to establish the charge against the accused lies upon the prosecution and that burden 

never shifts. Notwithstanding the general rule, that the burden of proof lies 

                                                           
51 Id. at143. 
52 Dogra Shiv Kumar, Criminal Justice Administration in India, (Deep & Deep Publications Pvt. Ltd, 

New Delhi, Ed. 2009) at 10. 
53 Id. 
54 Id. 
55The Indian Evidence Act, 1872, Section 101 states:-Whoever desires any Court to give judgment as to 

any legal right or liability dependent on the existence of facts which he asserts, must prove that hose facts 

exist.When a person is bound to prove the existence of any fact, it is said that the burden of proof lies on 

that person. 
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exclusively upon the prosecution, in the case of certain offences, the burden of 

proving a particular fact in issue may be laid by law upon the accused. The burden 

resting on the accused in such cases, is however, not so onerous as that which lies on 

the prosecution and is discharged by proof of a balance of probabilities.56  

The two systems are often formal differences in the way cases are reviewed. It is 

questionable that the results would be different if cases were conducted under the 

differing approaches; in fact no statistics exist that can show that these systems do 

not come to the same result. However, these approaches are often a matter of 

national pride and there are opinions amongst jurists about the merits of the 

differing approaches and their drawbacks as well. 

Proponents of the adversarial system often argue that the system is more fair and 

less prone to abuse than the inquisitional approach, as there is less scope for the 

State to be biased against the accused. It also allows most private litigants to settle 

their disputes in an amicable manner through discovery and pre-trial settlements in 

which non-contested facts are agreed upon and not dealt with during the trial 

process.57 

In addition, adversarial procedure defenders argue that the inquisitorial court 

systems are overly institutionalized and removed from the average citizen. The 

common law trial lawyer has ample opportunity to uncover the truth in a laboratory 

called the courtroom. Most cases that go to trial are carefully prepared through a 

discovery process that aids in the review of evidence and testimony before it is 

presented to judge or jury. The lawyers involved have a very good idea of the scope 

of agreement and disagreement of the issues to present at trial which develops much 

in the same way as the role of investigative judges. It has also been argued that a 

trial by a jury of one's peers may be more impartial than any government paid 

inquisitor and a panel of his peers.58 

Thus, it can be observed that in the adversarial system of trial, a Judge is neutral and 

impartial decision maker and resolves the dispute between the adversaries on the 

basis of evidence adduced during trial. The adversaries are responsible for 

                                                           
56 State of Maharashtra v. Wasudev Ramchandra Kaidalwar AIR 1981 SC 1186 . 
57 Supra note 27.  
58 Id. 
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producing evidence and each adversary can test the evidence produced by the other. 

In the Indian system of trial, the Prosecution, is responsible for proving the charge 

beyond reasonable doubt and for that purpose produces and examines witnesses 

during trial, often called as Prosecution witnesses. The Defence is given an 

opportunity to cross-examine the Prosecution witness to test the veracity of the 

testimony.59  

The Judge being an impartial arbiter, in order to maintain his impartial role, seldom 

interferes in during the evidentiary stage unless it is necessitated. This feature of the 

adversarial system which is a British legacy has virtually made the Judge in the 

adversarial system, a silent spectator, though not intended. The Judge is empowered 

during the evidentiary stage of putting questions or ordering production of 

documents as provided in Section 165 of the Indian Evidence Act, 1872.60  

Thus, it is observed that the Adversarial system does not have a full proof 

mechanism for making a conducive environment for witnesses or safeguarding the 

witnesses from possible abuse. 

On the other hand, the Inquisitorial system aims at extracting the truth and that the 

truth can and must be discovered in an investigative procedure. It is a Judge-

centered process whereupon the Judge performs both police and enforcement 

function. In the pre-trial stage, an exhaustive preliminary inquiry is conducted on a 

non-contradictory basis so as to give shape to the evidence. The Judge identifies 

                                                           
59 The Indian Evidence Act, 1872, Section 138 of provides for  Order of Examination— Witnesses shall 

be first examined-in- chief, then (if the adverse party so desires) cross-examined, then (if the party calling 

him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts but the cross-examination need not 

be confined to the fact to which the witness testified on his examination-in-chief. 
60Judge’s power to put questions or order production—The Judge may, in order to discover or to obtain 

proper proof of relevant facts, ask any question he pleases, in any form, at any time, of any witness, or of 

the parties, about any fact relevant or irrelevant; and may order the production of any document or thing; 

and neither the parties nor their agents shall be entitled to make any objection to any such question or 

order, nor, without the leave of the Court, to cross-examine any witness upon any answer given in reply to 

any such question: 

Provided that the judgment must be based upon facts declared by this Act to be relevant, and duly 

proved: 

Provided also that this section shall not authorize any Judge to compel any witness to answer any 

question or to produce any document, which such witness would be entitled to refuse to answer or 

produce under sections 121 to 131, both inclusive, if the questions were asked or the documents were 

called for by the adverse party; nor shall the Judge ask any questions which it would be improper for any 

other person to ask under section 148 or 149; nor shall he dispense with primary evidence of any 

document, except in the cases hereinbefore excepted, See also Section 311 of Cr.P.C., 1973. 
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potentially relevant witnesses, and summons, questions and screens them. The 

statements of witnesses recorded during investigation by the Judge of Instruction are 

admissible in evidence and forms the edifice of the Prosecution case during final 

trial. The Judge may ask also supplemental questions when the advocates have 

concluded their questioning. Thus, since, fact gathering process is regulated by the 

Judge, the Judicial Police are required to collect evidence in favour of and against 

the accused in an impartial manner, this creates a healthy environment for the 

witnesses to testify. 

The structural framework of the two systems insofar as criminal trials are concerned 

are observed from the point of view of functioning with minimal possible lapses and 

a witness friendly atmosphere. The foundations of Adversarial system of criminal 

trial may be sound, however, the functioning of the system has been criticized, 

particularly when there justice delivery has failed. 

2.5  CRITICAL APPRAISAL OF ADVERSARIAL SYSTEM 

Critics of the adversarial system suggest that the ability of a party to obtain a 

favorable result may hinge more upon the quality of their lawyers than on the facts 

of the case. An uncharismatic lawyer may fail to sway the Judge with the plain facts 

of the case, whereas a highly charismatic lawyer may find favor with the Judge by 

relating a narrative that seems to have little to do with the facts. There is a need for 

the Government to appoint highly eminent lawyers as public prosecutors to prove 

the case beyond reasonable doubt and counter the allegation meted at it that the 

criminal case fails due to incompetent prosecution.  

It is one of the cardinal principles of justice that justice should not only be done but 

should appear to be done. The Adversarial system lacks dynamism because it has 

not been entrusted with a positive duty to discover truth as in the Inquisitorial 

system. When the investigation is ineffective, Judges seldom take initiative to 

remedy the situation. During the trial, the Judges do not make an effort to see if 

relevant evidence is not produced and plays a relatively passive role as he has no 

duty to search for truth and no attempts are made in that direction due to the fear 

that his neutrality may be doubted.  
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The Criminal Jurisprudence in India is a British legacy. It was a boast of the British 

that “better that guilty persons go unpunished than that one innocent person 

suffer”61 acts as an incentive to the criminal for committing further crimes. In India, 

not even 45% of the accused charged with serious IPC offences, including mob 

violence, are ultimately convicted.62 The Judge trying the 21 accused in the Best 

Bakery Case, for instance, had acquitted them all relying precisely on Blackstone’s 

maxim.63 It is therefore necessary to strengthen the Adversarial system by adopting 

with suitable modifications some of the good and useful features of the Inquisitorial 

system.  

Correspondingly, it is also necessary to fortify the Criminal Justice system as well 

as the administration to ensure effective functioning, upholding public interest. For 

this purpose, it is essential that the functionaries of the criminal justice system 

perform their tasks in an efficient manner. 

2.6   THE CRIMINAL JUSTICE SYSTEM AND ADMINISTRATION 

In every civilized society, the primary role of a criminal justice administration is to 

protect the members of that society. In this respect, it is a formal instrumentality 

authorized by the people of a nation to protect both their collective and individual 

rights.64  

In addition to the major duty of any administration of criminal justice which is 

maintenance of law and order, the important functions include prevention of crime, 

the suppression of criminal conduct by apprehending offenders for whom prevention 

is ineffective, to review the legality of our preventive and suppressive measures, the 

judicial determination of guilt or innocence of those apprehended, the proper 

disposition of those who have been legally found guilty and the correction by 

socially approved means of the behavior of those who violate the criminal law are 

some of them.65 

                                                           
61 William Blackstone, cited in Nariman, supra note 26 at 104. 
62See id. at 85. 
63 Id. at 104.  
64 DOGRA, supra note 52 at 2. 
65 Id. 
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Criminal law is highly specialized social ordering mechanism by which the 

government regulates behavior and punishes disobedience, and that the ultimate 

purpose of the criminal law is the prevention of harm to society. It is therefore, 

quintessential to know the application of criminal law to the law breakers. Just as a 

game of football would make little sense if there were no rules of the game, so 

would a society make little sense if there were no norms or laws.66 And just as the 

game of football has people who write the rules of play, referees who enforce the 

rules, and coaches who teach proper ways of playing within the rules, so too does 

society have its people who make, enforce, the rules, and coaches who teach proper 

ways of playing within the rules, so too does society have its people who make, 

enforce, and interpret the criminal law. These people are legislators, policemen, 

prosecutors, Judges, correctional officers, and administrators.67  

These functionaries in the Criminal Justice System regulate the Criminal Procedure 

and facilitate in securing justice in accordance with the law. Together, these 

functionaries and the task they perform are called, in their aggregate, the criminal 

justice system.68 The Criminal justice system exists because society has deemed it 

appropriate to enforce the standards of human conduct so necessary to protecting 

individuals and the community. It seeks to fulfill the goal of protection through 

enforcement by reducing the risk of crime and apprehending, prosecuting, 

convicting and sentencing those individuals who violate the rules and laws 

promulgated by society. 

The Criminal Justice system is that aggregate functions performed by the legislators, 

police, prosecutors, Courts, probation and correctional personnel, and other related 

agencies both within and outside of the government; for the purpose of enforcing, 

administering, and adjudicating the criminal law. Each of these entities or agency 

with criminal justice responsibility has its own function, and taken together, these 

function forms a system, or coherent grouping of functions and agencies, for the 

delivery of criminal justice services.69  

                                                           
66 Rich Vernon, Law and the Administration of Justice, (John Wiley & Sons Inc, Canada, Ed. 1975) at 11. 
67 Id. 
68Id. 
69Id. 
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The ultimate objective of the delivery of these services is to ensure that the criminal 

law performs the function of social ordering. The criminal justice system has four 

primary functions:- 

i. Lawmaking 

ii. Law enforcement 

iii. Adjudication 

iv. Correction 

The process of operating the criminal justice system in order to work towards social 

ordering objectives may be termed the administration of justice. Criminal justice 

agencies operate to channel, control, and to set standards for behavior in both 

official and unofficial ways. The key to understand the functioning of the system is 

to understand the concept of discretion on the part of each functionary of the 

criminal justice system.70 

As each of these functionaries discharge their role in the administration of justice, 

the criminal law evolves as a flexible standard of conduct that differs from each 

State and city in its substantive provisions, its procedures, and its enforcement as 

each Policeman, Judge, and correctional officer exercises his discretionary judgment 

of how best to perform his job in the social ordering process.71 The most significant 

function of adjudication in the criminal justice system is performed by prosecutors, 

judges, and related judicial personnel.  

The adjudicative process is divided into three major subfunctions that are closely 

related: 

i. The Prosecution 

ii. The determination of guilt, and 

iii. The imposition of sentence. 

                                                           
70 Id. 
71 Id. at 12. 
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The prosecutor decides when and if to pursue the conviction of those arrested by the 

police. He has the choice of declining to prosecute, of prosecuting on a lesser 

charge, or of pursuing the maximum possible punishment. Often, he may reduce the 

charge for which the offender was arrested to a lesser offence in exchange for a plea 

of guilty, which is often called plea bargaining. If the prosecutor is unable to dispose 

of the charges by guilty pleas, he must present the state’s case against the accused at 

a criminal trial.72 

During the trial, the prosecutor offers evidence gathered by the Police and the 

testimony of police officers and other witnesses, as proof that the accused 

committed the crime for which he was arrested. The lawyer for the accused offers 

evidence to the court in an attempt to prove that the accused is not guilty of the 

specific charge brought by the prosecutor. The burden of proof in a criminal trial is 

severe. The prosecution must prove beyond a reasonable doubt that the accused 

actually committed the acts of which he is accused.73 

In a criminal trial, the role of the Judge is try the offender and for this purpose, hear 

the facts presented by the prosecution and the defence. The Judge, and only the 

Judge, decides what law applies to the facts of the case. The Judge has to also decide 

what evidence and statements presented by both sides at the trial are true.74 If the 

Court finds the accused innocent, he is set free. If the finding of the Court is that of 

guilty, the Judge must then decide on an appropriate punishment for the defendant.75  

The aim of the Criminal Justice System is to punish the guilty and protect the 

innocent. Although principles basic to the rule of law, the presumption of innocence, 

the importance of a fair trial, and guaranteeing the rights of individual accused must 

remain constant, in grave situations, as for instance in heinous or terrorist related 

situations, the rule of law should take into account the importance of what is at 

stake, whilst maintaining the basic rights of defence.76 

The evolution of the Criminal Justice system has immense significance in analyzing 

the existing system. A basic understanding of the administration of the Criminal 
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justice system is necessary to comprehend the premise of the Law of Evidence and 

the method of adducing evidence. 

2.6.1. Evolution of the Criminal Justice System in India 

The ultimate aim of administration of criminal justice is to ensure that justice is 

done. The concept of justice was developed in ancient Greece along with the 

concept of democracy in the fifth century B.C. It had its origin in the ideas of 

vengeance of primitive and ancient man and is of Old Testament. The concept was 

to protect the weak from the strong, to keep the strong from using a wrong as license 

to over react in return. Justice involves the infusion of morality into Law. Plato held 

that justice was a rational principle at the root of moral distinctions that converge in 

each individual to make a rational society. A rational society was one in which the 

principle of justice had power as well as manifest authority.77 

The jurisprudence of Ancient India, which was essentially Hindu-ruled, was shaped 

by the concept of `Dharma', or rules of right conduct, as outlined in the various 

manuals explaining the Vedic scriptures such as `Puranas' and `Smritis'. The Smritis 

(or Dharmashastras) did not visualize an ordered legal system .but they did 

conceptualize an aspiration –‘nyaya’- which we now call ‘justice’. Some 

commentators said that ‘nyaya’, literally meaning natural  Equity or Reason, was 

recognized by the Smritis as applicable to cases not covered by the written law, as 

well as where two Smritis differed. Yajnavalkya had a great sense of justice, and 

ordained that ‘where two Smritis disagree, that which follows equity guided by the 

people of old should prevail. But others instead upon Equity and Reason as the 

determining factor in all cases. In the Smriti of Brihaspati, it was written that ‘no 

decision should be made exclusively according to the letter of the Dharmashastra 

for, in a decision devoid of ‘yukti’ (i.e. Reason or Equity) failure of justice occurs’. 

It was Brihaspati who perfected the doctrine about invoking Equity even against 

written law. The concept of justice in the Manusmriti is stated in four or five 

stanzas, the sternest of which is the following: 
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 “Justice, being violated destroys; 

 Justice, being preserved, preserves; 

 Therefore justice must not be violated; 

 Lest violated justice destroy us.” 78 

The King had no independent authority but derived his powers from `Dharma' 

which he was expected to uphold. The distinction between a civil wrong and a 

criminal offense was clear. While civil wrongs related mainly to disputes arising 

over wealth, the concept of Pataka or sin was the standard against which crime was 

to be defined.  

The Mauryas Dynasty79, had a rigorous penal system which prescribed mutilation as 

well as the death penalty for even trivial offenses.  The Dhramashastra Code was 

drawn up by Manu, an important Hindu jurist.80  The code recognized assault and 

other bodily injuries and property offenses such as theft and robbery.  During the 

rule of the Gupta Dynasty81, the judicial hierarchy was formed.  The judiciary was 

comprised of the guild, the folk-assembly or the council and the king himself.  

Judicial decisions conformed to legal texts, social usage and the edict of the king, 

who was prohibited from violating the decisions.  

India was subjected to a series of invasions by the Muslims when a mixed race of 

Persians, Turks and Mongols set up the Moghul Empire.82  They occupied most of 

the Northern region and enforced a Mohammedan criminal law that classified all 

offenses on the basis of the penalty which each merited.  These included retaliation 

(blood for blood), specific penalties (as for theft and robbery) and discretionary 

penalties  

 India became a nation under the British who arrived in the early 17th Century as 

traders of the East India Company. The Company slowly acquired territory across 

                                                           
78 NARIMAN, supra note 26 at 5-6. 
79The Mauryas Dynasty had extended substantial parts of the Central and Eastern regions during the 4th 

Century, B.C. 
80 The Dharmashastra Code was drafted by Manu in 2nd or 3rd Century A.D 
81 The Gupta Dynasty ruled between 4th to 6th Century A.D. 
82 The Muslims comprising of  Persians, Turks and Mongols ruled India  from the beginning of 8th 

Century A.D. and ending in the 15th century. 
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the sub-continent, strictly for commercial operations in the beginning, but gradually 

assumed considerable powers of governance.  Considering the Muslim criminal law 

to be irrational and draconian, the Company brought about several reforms through 

a series of regulations which modified or expanded the definitions of some offenses, 

introduced new offenses and altered penalties to make them more logical and 

reasonable. 

In 1857, the large possessions and the authority enjoyed by the Company were 

transferred to the British Monarch by an Act of Parliament. Until this time, India 

was a loose collection of kingdoms, interactions between whom were nominal, 

though cultural links were quite pronounced.       

 The Indian Penal Code (IPC) defining crime and prescribing appropriate 

punishments was adopted in 1860, following the painstaking work of the First Law 

Commission, particularly its Chairman Lord Macaulay.  Drawing inspiration from 

the English criminal law, the IPC has stood the test of time.  As a sequel to the IPC, 

a Code of Criminal Procedure was enacted in 1861 and established the rules to be 

followed in all stages of investigation, trial and sentencing. This code was repealed 

and a new Code came into effect in 1974.  These two codes, along with parts of the 

Indian Evidence Act of 1872, form the essence of India's criminal law.  A large 

number of special and local laws such as the Arms Act, Prohibition Act, Immoral 

Traffic (Prevention) Act, etc., take care of various other anti-social activities. 83 

During the British Regime in India we have witnessed the enactment of 

comprehensive legislations such as the Indian Evidence Act, 1872, the Indian Penal 

Code, 1860 and such other legislations. After Independece, India has continued to 

follow the Adversarial System of Criminal Justice as prevailing in England.  

However, in recent times many lacunas were apparent in the existing Adversarial 

system. Once school of thought is that the inquisitorial system followed in France, 

Germany, Italy and other Continental countries is more efficient and therefore a  

better alternative to the adversarial system. This takes us to the examination of the 

distinguishing features and comparison of the two systems. 

                                                           
83 R.K.Raghavan, World Factbook of Crminal Justice, System in India, available at http: // 
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2.7 HISTORICAL PERSPECTIVE ON WITNESS IN THE CRIMINAL 

JUSTICE SYSTEM 

Witness is an important participant in the criminal justice process. Witness is a key 

player in the pursuit of justice. The fundamentals of justice necessitate that truth and 

impartiality must be the epitome of justice. This brings the role of any third party as 

witness to confirm or report to criminal justice agencies the ingredients of the 

incident. The sanctity of statements made by the witness is considered to be correct 

and factual as they are made under oath. Therefore, the role played by a witness has 

been of paramount importance in assisting the course of justice.84 

The practice of summoning a witness to testify in a case is an ancient practice. 

Kautilya in his famous work ‘Arthasastra’ says “the parties shall themselves 

produce who witnesses who are not far removed wither by time or place. Witnesses 

who are far away or who will not stir out shall be made to present themselves by the 

order of the judge.”85 

In ancient scriptures various means of proof were classified as human and divine. 

The human means of proof were sub-divided into documents, possession and 

witnesses. The famous work of Yajnvalkya enumerates three means of proof. It also 

directs even for the comparison of handwriting.86 

In order to understand the role of witnesses in Indian Criminal Justice System, it is 

necessary to trace the history of the law of evidence in the country, for which 

purpose, the history can be observed for three different periods namely 

(i) the Ancient Hindu Period, (ii) the Ancient Muslim Period, (iii) and the British 

Period.87 

2.7.1 Law of Evidence in Ancient Hindu Period 

The source of Law of Evidence during Hindu India can be traced from the Hindu 

Dharma Shastras. According to Hindu Dharma Shastras, the purpose of any trial is 
                                                           
84G.S. Bajpai, Witness in the Criminal Justice Process: A Study of Hostility and Problems associated with 

witness, available at http://www.bprd.nic.in/WriteReadData/userfiles/file/201608240419044682521 

Report pdf (Data accessed on 3-02-2017). 
85 Id. 
86 Id. 
87 KRISHNAMACHARI V., LAW OF EVIDENCE, 2 (S.Gogia & Company, Hyderabad, 7th ed. 2014). 
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the desire or quest for truth. The Dharma Shastras emphasized that a Judge by using 

his skill should extricate the deceit. According to Yagnavalkya “Discarding what is 

fraudulent, the king should give decisions in accordance with true facts.” It was 

recognized by all early law givers that the proceeding in a Court of law often 

involves suppression of facts and suggestion of falsehood.88 

Therefore, the Hindu law givers took every possible precaution in order to discover 

the truth. The Shastras enjoined that the parties coming into the Court must be 

prevailed on to admit the truth.  According to Mitakshara, a decision based on 

evidence may sometimes go wrong. It was only when no agreement was possible 

between the parties the trial had to proceed. Manu says, the King presiding over the 

Tribunal shall ascertain the truth and determine the correctness of the testimonies of 

the witnesses, the description, time and place of the transaction or incident, giving 

rise to the case as well as the usages of the country, and pronounce a true 

judgment.89 

Vasista recognizes three kinds of evidence (Likhitam Sakshino Bukhti Pramanan 

Trividham Smritham). They are: Lekhya (Document), Sakshi (Witnesses), Bhukhti 

(Possession).90 

(1) Lekhya (Documentary evidence) 

This Lekhya or documentary evidence was further sub-classified into three 

categories, namely, (a) Rajasaksika; (b) Sasaksika, and (c) Asaksika. 

(a) Rajasaksika- It was a document which was executed in the King’s Court by 

the King’s Clerk and attested by the presiding officer affixing the seal, which 

resembles to a modern registered document. 

(b) Sasaksika- It was purely a private document written by any one and attested 

in their own hands by witnesses. 

(c) Asaksika- It was a document which is admissible being written entirely in the 

hands of the party itself. 

                                                           
88 Id. at 3. 
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In Hindu Law of Evidence, preference was given to documentary evidence over oral 

evidence. A documentary evidence was considered as prone to possible forgery and 

therefore the Hindu law givers made elaborate rules to ensure the genuineness of the 

document. They had elaborate rules to ensure the genuineness of the document. In 

Ancient Hindu Law, a document written by children, dependents, women or person 

under duress, were considered as vitiated.91 

(2) Sakshi (Witnesses) 

The Hindu Law givers provided the rules for the purpose of determining the 

competency of witnesses. Persons whose character was highly dubious were 

considered as tainted witnesses and were held to be not competent. However, this 

was relaxed in criminal cases, where crimes were committed at secluded places and 

it was not possible to get honest witnesses.92 

Shastrakartas (similar to contemporary advocates) enjoined in order to ensure the 

witnesses to speak the truth that a solemn atmosphere should be created in the Court 

premises. Before giving evidence, the witnesses were required to perform a brief 

Sankalpa (ablution) and were to face towards the auspicious direction and were 

exhorted to speak the truth, in the most solemn appeals to their strongest religious 

sentiments.93   

According to Vishnu “a false witness may be known by his altered looks, by his 

countenance changing colour, and by his talk, deviating from the subject.” 

Yagnavalkya says, “He who shifts from place to place, licks his lips, whose 

forehead perspires, whose countenance changes colour, who with a dry tongue and 

stumbling speech talks much and incoherently and who does not heed the speech or 

sight of another who bites his lips, who by mental, vocal and bodily acts falls into a 

sickly state, is considered a tainted person.”94 

 

 

                                                           
91 Id.at 4.  
92 Id. 
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(3) Bhukti (Possession) 

Ancient Hindu India, being an agricultural economy, disputes regarding possession 

of landed property constituted the bulk of litigation. Possession was recognized as 

evidence of right and title and as one of the modes of proving along with the 

documents and witness.95 In the Indian Evidence Act, provides for a presumption 

that the possessor of anything is the lawful owner of that thing.96 

2.7.2 Law of Evidence in Ancient Muslim Period 

The Holy Quran lays great emphasis on justice. It holds that the whole creation is 

founded on justice and that one of the excellent attributes of God is that he is just; 

therefore the conception of ‘justice’ in Islam is, that the administration of justice is a 

divine disposition.97 

The Mohammedan Law givers have dealt with evidence, under two heads i.e. Oral 

and Documentary. Oral evidence was further sub-classified as direct and hearsay 

evidence. Although documents properly executed and books kept in the course of 

business were accepted as evidence, oral evidence appears to have been preferred to 

documentary evidence. When documents are produced the Court insisted upon 

examining the party, which produced them. In regard to Oral evidence the Holy 

Quran enjoins truthfulness.98 

Another verse of the Holy Quran, provides that the witness should depose the truth 

for God’s sake even though it may be against their own parents or near relations, 

whether the party is rich or poor, and that the witness shall not deviate from 

justice.99 It provided a kind of moral injunction against adverse testimony. 

                                                           
95 Id. 
96 Section 110 of The Indian Evidence Act, 1872. 
97 Id. at 6.  
98 The translated version of Holy Quaran chapter 5, verse 8 states that “O True Believers: Observe Justice, 

when you appear as witnesses before God and let not hatred towards any induce you to do wrong, but act 

justly. This will approach nearer to piety. And fear God for God is fully acquainted with what you do.” 

Holy Quaran chapter 5, verse 8. 
99 The translated version of Holy Quran Chapter 4, Verse 135 states that “O: You who believe, be 

maintainers of justice when you bear witnesses for God’s sake, although it be against yourselves or your 

parents or your near relations, whether the party be rich or poor, for God is most competent to deal with 

them both. Therefore do not follow your low desire in bearing testimony so that you may swerve from 

justice and if you swerve or turn aside them surely God is aware of what you do.” 
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While examining the witnesses the Courts were to pay great attention to the 

demeanour of the parties and witnesses, in order to ensure their credibility. In this 

regard, an instance can be cited in relation to a case before the Mughal emperor, 

Shahjehan.  

In that case, a Hindu scribe complained that a Mughal soldier has eloped with his 

(scribe’s) wife. The King ordered for the arrest of the person and to be produced 

before him. When the person was produced, the woman who was said to be the wife 

of the Hindu scribe denied of being his wife. Emperor Shahjehan watching her 

demeanour suddenly asked her to fill the Court’s Inkpot. The lady did the job so 

dexterously and cleanly that the King was convinced that she must be the wife of the 

Hindu scribe.100 

2.7.3 Law of Evidence in British India 

In British India, the Courts established under the provisions of the Royal Charter in 

Bombay, Madras, and Calcutta were following the English rules of the Law of 

Evidence. In Mofussil Courts, which were situated outside the Presidency Towns, 

there were no definite rules relating to the Law of Evidence. The Courts enjoyed 

unfettered liberty in the matter of admission of evidence. The Indian Evidence Act 

came into force on 1st September, 1872.101 

The evidentiary process involving testifying as a witness in a case, which was 

regarded as a sacred and moral duty during the ancient times in the quest for truth, 

has undergone a paradigm shift in criminal trials. The phenomenon of Witnesses 

resiling from their statements or giving adverse or unfavourable testimony against 

the party calling the witness and witnesses turning hostile, was non-existent during 

the ancient period and during the British rule. This newly found phenomenon, has 

become a menace in the criminal justice system.  

Chapter III of the thesis sets out the law relating to witnesses with emphasis on the 

concept of Hostility of witnesses in criminal trials which vitiates the criminal trial 

and undermines the Prosecution case. 

                                                           
100 KRISHNAMACHARI, supra note 87 at 7. 
101 Id. at 7-8. 
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  3. HOSTILE WITNESS: THE LAW AND THE REMEDIES 

3.1 EVIDENCE IN CRIMINAL TRIALS 

The edifice of evidence is the basis on which a criminal trial rests. It is imperative to 

understand the quality of evidence on the basis of which the Judge decides a case. 

The quality of evidence in a criminal trial may be direct or circumstantial. Direct 

evidence is evidence which requires no mental process on the part of the Court in 

order to draw the conclusion sought by the proponent of the evidence, other than 

acceptance of the evidence itself. Circumstantial evidence is evidence from which 

the desired conclusion may be drawn, which requires the Court not only to accept 

the evidence tendered, but also to draw an inference from it.102   

Evidence means and includes all statements which the Court permits or requires to 

be made before it by witnesses, in relation to matters of facts under inquiry; such 

statements are called oral evidence, and all documents, including electronic records, 

produced for the inspection of the Court; such documents are called documentary 

evidence.103 Every fact must be proved in one of the following ways: 

i. Oral Evidence, 

ii. Documentary evidence, 

iii. Real evidence (i.e. by production of things)104 

Oral evidence means the testimony of living persons examined in the presence of 

the Court or Commissioners appointed by the Court. Oral evidence does not always 

mean words falling from the lips of men. It may include signs made by a person 

who on account of some illness or physical injury is unable to speak.105 

                                                           
102Illustration: If D is charged with robbery of a bank, and it is seen by W running from the bank 

clutching a wad of banknotes, W’s evidence is direct evidence that D was running away from the bank, 

and circumstantial evidence that D committed the robbery. To arrive at the latter conclusion, the jury 

must draw certain inference from the facts presented by W, namely that D stole the banknotes from the 

bank and was running away to avoid being caught, quoted by Peter Murphy, Murphy on 

Evidence,(Oxford University Press, Oxford, 9th ed., 2005) 19,20. 
103 Section 3 of The Indian Evidence Act, 1872 
104 M C SARKAR ET AL., LAW OF EVIDENCE, 1033 Vol.1(Sudipto Sarkar & V.R. Manohar 

eds.,Wadhwa and Company Law Publishers, 15th ed.,1999)  
105 M C SARKAR ET AL., LAW OF EVIDENCE, 1405 Vol.1(Sudipto Sarkar & V.R. Manohar 

eds.,Wadhwa and Company Law Publishers, 18th ed.,2014)  
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Sec. 60 of the Evidence Act, 1872106, requires that oral evidence must always be 

direct or positive. Evidence is direct when it goes straight to establish the main fact 

in issue.107 The knowledge of a person as to crimes of which an accused person is 

charged is no evidence. What is relevant is not the actual fact of the knowledge but 

how he had come by that knowledge and since that could have been by a variety of 

ways other than personally witnessing the event, no inference can be drawn from 

such a knowledge.108 The sanctity of statements made by a witness is relied by the 

Courts as they are made on oath. However, evaluation of oral testimony is a difficult 

task, which requires the Judge to combine his skills and practical experience to 

ascertain whether a witness is speaking the truth or not.  

The testimony of witness depends upon various factors such as ability of the witness 

to remember and recall the incident, power of observation, his motive etc. Cross-

examination is a good test to determine whether the witness is speaking the truth. 

However, even after cross-examination, it is not conclusive, and rules of evidence 

cannot solve this difficulty. Therefore, it is for Judges to use their acquired 

experience, natural faculties and trained intuitions.109  

 

                                                           
106 Oral evidence must be direct:—Oral evidence must, in all cases whatever, be direct, that is to say- 

(i) If it refers to a fact which could be seen, it must be the evidence of a witness who says he saw it; 

(ii) If it refers to a fact which could be heard, it must be the evidence of a witness who says who 

says he heard it; 

(iii) If it refers to a fact which could be perceived by any other sense or in any other manner, it must 

be the evidence of a witness who says he perceived it by that sense or in that manner; 

(iv) If it refers to an opinion or to the grounds on which that opinion is held, it must be the evidence 

of the person who holds that opinion on those grounds; 

Provided that the opinions of experts expressed in any treatise commonly offered for sale, and 

the grounds on which such opinions are held, may be proved by the production of such treatises if the 

author is dead or cannot be found, or has become incapable of giving evidence or cannot be called as 

a witness without an amount of delay or expense which the Court regards as unreasonable: 

Provided also that, if oral evidence refers to the existence or condition of any material thing 

other than a document, the Court may, if it thinks fit, require the production of such material thing for 

its inspection. 
107 Section. 3 of the Indian Evidence Act, 1872, defines “Facts in issue “as— The expression “facts in 

issue” means and includes  any fact from which, either by itself or in connection with other facts, the 

existence, non-existence, nature, or extent of any right, liability, or disability, asserted or denied in any 

suit or proceeding, necessarily follows. 

     Explanation —whenever, under the provisions of the law for the time being in force relating to Civil 

Procedure, any Court records an issue of fact to be asserted or denied in the answer to such issue is a fact 

in issue. 
108 R v. Blastland (1985) 2 All E.R. 1095 HL,  cited by M C SARKAR ET AL., LAW OF EVIDENCE, 

1039 Vol.1(Sudipto Sarkar & V.R. Manohar eds.,Wadhwa and Company Law Publishers,15 th ed.,1999) 
109  See JUSTICE U.L.BHAT, RELEVANCY, PROOF, AND EVALUATION OF EVIDENCE IN 

CRIMINAL CASES 129 (Universal Law Publishing Co., 1st ed., 2013) 



40 
 

   
 

One of the important qualifications inter alia, for a Judge is the ability to detect 

whether the witness is speaking the truth. This trait is possessed by experience and 

seldom from books. The books and Judgments written by experience Judges may 

provide general guidance in this regard. This exercise can only be objective 

evaluation of all relevant factors. 

The grounds for belief or disbelief may be under four heads: 

(i) Those which affect the capacity, ability, or credibility of a witness to speak the 

truth. This depends upon the knowledge and the power of the witness to observe, 

remember or recall, and reproduction. Knowledge of the witness depends partly 

on accuracy in observation, partly upon memory and partly on presence of mind. 

(ii) Those which affect his will to speak the truth. A person’s will to speak the truth 

depends upon various factors such as education, character, courage, sense of 

duty towards the Court, his mood, his relation to the particular facts. 

(iii)Those which arise from the nature of the statement in evidence itself and from 

surrounding circumstances, i.e. from the probability or improbability of the 

statement. Yardstick of probabilities is to be adopted. Intrinsic worth and animus 

of witnesses is to be looked into. 

(iv) The evidence of official witnesses and experts could always be tested with 

reference to available scientific material. Even evidence of eyewitnesses and 

other witnesses could be so tested if the scientific material available is of a 

reliable nature.110 

On the other hand, Indirect or circumstantial evidence means proof of other facts 

from which the existence of the fact in issue may be logically inferred. It is pertinent 

to note that circumstantial evidence may also be direct, and this section does not 

exclude such circumstantial evidence.111  

                                                           
110 Id. at 129-130. 
111 Illustration—If a person says that he saw B fire a pistol at C, this is direct evidence. But if it is proved 

by the testimony of others that B bore a malice towards C, that he uttered threats against him, that he 

purchased the particular pistol from a dealer, that the pistol was found in his box, the evidence of these 

facts is equally direct because it is the evidence of those who saw and heard the facts, cited by Sarkar ET 

AL., Supra note 104 at 1040. 
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A ‘Witness’ is  defined as “one who sees, knows, or vouches for something, or one 

who gives a testimony, under oath or affirmation in person or by oral or written 

deposition, or by affidavit.”112 “The term ‘witness,’ in its strict legal sense, means 

one who gives evidence in a cause before a Court, and in its general sense includes 

all persons from whose lips testimony is extracted to be used in any judicial 

proceeding, and so includes deponents and affiants as well as persons delivering oral 

testimony before a Court or jury.”113 “Every witness is an editor: he tells you not 

everything he saw and heard, for that would be impossible, but what he saw and 

heard and found significant, and what he finds significant depends on his 

preconceptions.”114 

 There are different types of witnesses that have been identified and categorized in 

the modern times.  

The Halsbury’s Laws of India has classified witnesses into different categories viz; 

i. Eye witnesses, 

ii. Natural Witnesses, 

iii. Chance Witnesses, 

iv. Official Witnesses, 

v. Sole Witnesses, 

vi. Injured Witnesses, 

vii. Independent Witnesses, 

viii. Interested, Related and Partisan Witnesses, 

ix. Inimical Witnesses, 

x. Trap Witnesses, 

                                                           
112See  BRYAN A. GARNER,THE BLACK’S LAW DICTIONARY, 1596 (West Group, 7th ed., 1999) 
113 97 C.J.S. Witnesses §1, at 350 (1957) quoted in Garner, Id. at 1596. 
114 Patrick Devlin, The Criminal Prosecution in England 66 (1960) quoted in Garner, supra note 112 at 

1596. 
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xi. Rustic Witnesses, 

xii. Child Witnesses, 

xiii. Approver, Accomplice etc, 

xiv. Hostile Witnesses.115 

3.1.1  TYPES OF WITNESSES 

Notwithstanding the classification of witnesses generally, in the context of this 

Chapter, it is necessary to analyze the different types of witnesses from the point of 

relevancy and significance of their testimonies. In practice, any witness can turn 

hostile; however, the Prosecution case is severely undermined when material 

witnesses116 turn hostile. 

(i) Interested Witness 

Interested witness is one who is interested in securing conviction of a person out of 

vengeance or enmity or due to disputes relating to the properties.117 A witness who 

is a relative of the deceased or victim of a crime cannot be characterized as 

‘interested’. The term ‘interested’ postulates that the “witness has some direct or 

indirect interest in having the accused somehow or other convicted due to animus or 

for some other oblique motive.”118 

The Supreme Court has ruled that the evidence of an interested witness is the kind 

of evidence of which the source is likely to be tainted.119The evidence of interested 

witnesses requires careful scrutiny to find out whether it has a ring of truth and if 

found acceptable and seem to inspire confidence in the mind of the Court, the same 

cannot be discarded totally merely on account of certain variations or infirmities 

pointed or even additions and embellishments noticed unless, they are of such nature 

                                                           
115 G.S.BAJPAI, CRIMINAL JUSTICE SYSTEM RECONSIDERED VICTIM & WITNESS 

PERSPECTIVES  311 (Serials Publications 1st ed.,2012) 
116Material Witness is a witness who can testify about matters having some logical connection with the 

consequential facts, especially if few others, if any, know about those matters. See supra note 112 at 

1597.  
117 RAM JETHMALANI & D.S. CHOPRA, THE LAW OF EVIDENCE A CONCISE COMMENTARY 

35 (Thomson Reuters,  1st ed., 2015) 
118 Id. at 37. See also  Dalbir Kaur v. State of Punjab AIR 1977 SC 472:(1976) 4 SCC 158 
119 supra note 109 at 140. See also Rameshwar s/o Kalyan Singh v. State of Rajasthan AIR 1952 SC 54. 
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as to undermine the substratum of the evidence and found to be tainted to the core. It 

is the duty of the Courts to undertake, a complete and comprehensive appreciation 

of all vital features of the case and the evidence with reference to the case in its 

endeavor to ascertain the proof beyond reasonable doubt. 120  Incase of 

embellishments and exaggerations, the Court has to separate the grain from the chaff 

and accept that which appears to be probable and true and reject the rest.121 

(ii) Eye- witness 

Eye-witnesses are eyes and ears of justice. An eye-witness’s testimony requires 

careful independent assessment and evaluation for its credibility, which should not 

be adversely prejudged, making medical or any other evidence as sole touchstone 

for test of such credibility.122 An Eye-witness is a res gestae witness.123 In some 

cases eye-witnesses are the most natural witnesses. For instance, when any crime 

occurs in a dwelling house, the inmates of the house would be eye-witnesses and 

accordingly the natural witnesses.124 

Reliability of the testimony of the eye-witness depends upon- 

(a) the accuracy of the witnesses’ original observation of the events which he 

described; 

(b) correctness and extent of what he remembers; and 

(c) his veracity.125 

The Supreme Court in Vadivelu Thevar v. State of Madras126 has upheld that it is a 

sound and well-established rule of law that the Court is concerned with the quality 

and not quantity of the evidence necessary for proving or disproving a fact. The 

Court further held that that generally speaking oral testimony in this context may be 

classified in three categories namely:- 

                                                           
120 See supra note 117 at 35. See also supra note 109 at 141. 
121 supra note 109 at 141. See also  Dharamveer v. State of Uttar Pradesh AIR 2010 SC 1378. 
122 supra note 109 at 138. 
123 Res Gestae witness  ia s witness who, having been at the scene of an incident, can give a firsthand 

account of what happened. See Garner,supra note 112 at 1597. 
124 See supra note 117 at 42. 
125 See supra note 109. 
126 AIR 1957 SC 614 at p.619. 
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(1) wholly reliable . 

(2) wholly unreliable 

(3) Neither wholly reliable nor wholly unreliable 

In the first and second category of proof, the Court should have no difficulty in 

accepting or rejecting the testimony and coming to a conclusion either resulting in 

conviction or acquittal on the testimony of a single witness. In the third category of 

cases, the Court has to be circumspect and look for corroboration by reliable 

evidence, direct or circumstantial.127 If it is cogent, clear and trustworthy, it cannot 

be discarded merely because of some minor omissions.128 

It is also pertinent to understand that it is not necessary that every eye-witness listed 

in the charge-sheet need to be examined. Once the deposition of any eye-witness 

examined at the trial is accepted as trustworthy and credible, non-examination of 

other eye-witnesses would become insignificant.129 It also becomes imperative to 

examine whether it is open to the Court to convict the accused on the basis of 

evidence of a single eye-witness. Whether the Court should corroborate or not 

depends on the facts and circumstances of each case. If the Court is satisfied that the 

witness is speaking the truth and is a credible witness130, the Court may rely on it. 

Circumstantial corroboration is sufficient. Courts have held that conviction can be 

based on evidence of single eye- witnesses.131 

(iii) Injured Witness 

The testimony of an injured witness is highly relevant and significant to a 

Prosecution case and hence the testimony of such witness is accorded a special 

status in law. Such a witness comes with a built-in guarantee of his presence at the 

scene of the crime and is unlikely to spare the actual assailant in order to falsely 

                                                           
127See BHAT, supra note 109 at 140. See also supra note 117 at 43. Vadivelu Thevar v. State of Madras 

AIR 1957 SC 614. 
128 Sunil Kumar v. State Government of (NCT) Delhi AIR 2004 SC 552. 
129 See supra note109 at 139. 
130 Credible witness is a witness whose testimony is believable. See supra note 112 at 1596. 
131 See BHAT, supra note 109 at 140, See also Sunil Kumar v. State Government of (NCT) Delhi AIR 

2004 SC 552, State of Rajasthan v. Om Prakash AIR 2007 SC 2257.  
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implicate someone. Convincing evidence is required to discredit an injured 

witness.132 

The injured witness being a victim of the crime and being present at the scene of 

crime, his testimony assumes immense significance in support of the prosecution 

case and in proving the guilt beyond reasonable doubt. 

(iv) Chance Witness 

A chance witness is one who would not normally be where and when he professes to 

have been.133 If by coincidence or chance, a person happens to be at the scene of 

occurrence at the time of the occurrence, he is called ‘chance witness.’ 134  The 

expression ‘chance witness’ is borrowed from countries where every man’s home is 

considered his castle and everyone must have an explanation for his presence 

elsewhere or in another man’s castle. It is quite unsuitable an expression in a 

country where people are less formal and more casual.135 A person can be regarded 

as a chance witness even in his own house or office, at an hour when he will not be 

there normally. A nomad in desert may also not be a chance witness, if his being 

there was on his itinerary. It is also important to understand that if the presence of 

the witness is assured and he is present at the time of occurrence, he cannot be 

termed as a chance witness.136 

However, a chance witness is not necessarily a false witness, though it may be rash 

to rely on his evidence without proper consideration. In India a chance witness plays 

an important role in view of our lifestyle and habits.137 

(v) Rustic Witness 

A large section of population in India resides in rural areas or countryside. There is 

always a possibility that they are a witness to a particular crime and hence, 

summoned to the Court for deposition.  

                                                           
132 See BHAT, supra note 109 at 142, See also  Brahma Swaroop v. State of Uttar Pradesh AIR 2011 SC 

280. 
133 Id. at 146. 
134 Id.  
135 JETHMALANI, supra note 117 at 54, See also State of Andhra Pradesh v. K. Srinivasula Reddy AIR 

2004 SC 3305. 
136 See BHAT, supra note 109 at 146. 
137 Id., See also Guli Chand v. State of Rajasthan AIR 1974 SC 274. 
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A rustic witness who is subjected to fatiguing, taxing and tiring cross-examination 

for a long time is bound to get confused and make some inconsistent statements.138 

Discrepancies are bound to exist with a rustic witness in the witness stand, however, 

these discrepancies should not be blown out of proportion, and to do so would 

tantamount to ignoring the hard realities of village life and give benefit to the 

accused.139 

A rustic witness, in comparison to an educated or literate witness is not expected to 

remember every minute details of the incident, particularly when the testimony of 

such witness is being recorded after a lapse of time.140 It therefore, follows that the 

appreciation of evidence of a rustic witness who is not educated and coming from a 

poor strata of society is that the evidence of such a witness should be appreciated as 

a whole.141 

A rustic witness is thus, not only prone to confusion but also susceptible to turning 

hostile depending upon the circumstances of the case and demeanour of such 

witness during examination in chief. Therefore, the evidence of such witnesses 

cannot be scrutinized with mathematical precision, and the entire evidence has to be 

considered whether it can be found to be reliable, satisfactory and trusthworthy.142 

(vi) Child Witness 

A child witness of tender age may have difficulty in comprehending the nature of 

the occurrence and is susceptible to tutoring, but even then a child is often a witness 

of truth, on account of its innocence and incapacity for partisan motivation. The 

Court has to exercise sufficient caution while appreciating the evidence of a child 

witness.143 As per the circumstances of the case, corroboration may be sought if it so 

requires. When the testimony of child witness is found reliable and the child is a 

                                                           
138 BHAT, supra note 109 at 148, See also  Jethmalani, supra note 117 at 53. 
139See  BHAT, supra note 109 at 148. 
140 See generally Id. 
141 See JETHMALANI, supra note 117 at 53. 
142 See Id. at 52. 
143See: BHAT, supra note 109 at 148-149. 
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competent witness, the testimony can be the basis of conviction even if oath is not 

administered to the child.144 

Although invariably the testimony of child witness may be truthful and cogent, it is 

matter of analysis in what manner the child deposes in sensitive matters. The 

testimony of child witness may suffer from infirmities, discrepancies, 

embellishments, and inconsistency.  

(vii)   Inimical Witness 

Inimical witnesses are those who either falsely implicate the accused persons due to 

some animosity between the witnesses and the accused. The testimony of such 

witnesses requires immense scrutiny by the Courts. The Judges must exercise 

utmost caution in examining if the testimony of the witness inspires confidence 

despite the existence of animosity with the accused. Inimical witnesses have a 

tendency to exaggerate the role of the accused in the commission of the crime.145 

Generally, inimical witnesses are less prone to turning hostile, considering their 

animosity towards accused persons and interest in implicating the accused.  

(viii)   Close Relatives 

Relative of the deceased, if a natural witness, is not an interested witness. 

Relationship is not sufficient to dub a witness as interested.146 Close relatives of the 

victims or deceased are unlikely to falsely implicate any accused and sometimes 

such relationship is a guarantee of truth. It is only when feelings turn high on 

enmity, it will be prudent for the court to consider corroboration.147 Evidence of 

eye-witnesses who are relatives of the victim, has to be considered from the point of 

view of trustworthiness. Credibility and relationship have to be tested, with 

reference to the manner in which they have deposed during cross-examination, and 

                                                           
144 The proviso to Section 4(1) (c) of the Oaths Act, 1969, states where witness is a child under the age of 

twelve years, and the court or person having authority to examine such witness is of opinion that , though 

the witness understands the duty of speaking the truth, he does not understand the nature of an oath or 

affirmation the provisions of provisions of the Act shall not apply to such witness, but in any such case 

the absence of oath or affirmation shall not render inadmissible any evidence given by such  witness nor 

affect the obligation of the witness to state the truth. An omission to administer an oath, even to an adult, 

goes only to the credibility and not his competency, See Bhat, supra note 109 at 149. 
145See JETHMALANI, supra note 117 at 56. 
146 BHAT, supra note 109 at 143. 
147 Id. at 142-143. 
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the impression created in the mind of the Judge.148 However, in high profile cases 

and other sensitive cases, it has been witnessed that even close relatives of the 

deceased have turned hostile. 

With the increasing trend in the phenomenon of witnesses resiling from their 

statements and turning hostile to the Prosecution case more particularly grave 

offences, therefore, the need is, felt to examine intricately the witness categorised 

above as ‘Hostile witnesses.’ This Chapter seeks to elucidate the Law relating to 

witnesses in general as laid down in the Indian Evidence Act, 1872, and the 

mechanism provided in the Act to deal with witness declared as Hostile. 

3.2   EXAMINATION OF WITNESSES 

The examination of a witness by the party who calls him shall be called his 

Examination in chief.149 Such an examination is for the purpose of eliciting from the 

witness all the material facts within his knowledge which tend to prove such a 

party’s case.150 The object of the examination is to elicit the truth to get at the facts, 

or such of them as bear upon the issue in favour of the party calling the witness.151 

The issue must be kept in mind by the questioner, and only material and relevant 

facts, not those which are collateral and impertinent, may be inquired about.  

As a general rule, the witness can give only evidence of facts within his knowledge 

and recollection. It is not necessary that every question put to a witness shall be so 

broad and comprehensive that the answer shall be evidence of some issues in the 

case. The party examining a witness-in –chief is bound at his peril to ask all material 

questions in the first instance, and if he fails to do this, it cannot be done in reply. If 

a question as to any material fact has been omitted upon the examination- in –chief, 

the usual course is to suggest the question to the Court, which will exercise its 

discretion in putting it to the witness.152 

                                                           
148 See  Id. at 144. 
149 Section 137 of the Indian Evidence Act, 1872. 
150 See SIR JOHN WOODROFFE & SYED AMIR ALI, LAW OF EVIDENCE, 5879 Vol. 4 (S.V. Joga 

Rao ed, Butterworths India, 17th ed, 2001)   
151See SIR JOHN WOODROFFE & SYED AMIR ALI, LAW OF EVIDENCE, 5226 Vol. 4 (B M Prasad 

& manish Mohan eds., LexisNexis, 20th ed, 2017)    
152 See supra note 150 at  5879-5880.   
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The examination of a witness by the adverse party shall be called his cross-

examination.153 The most distinguished modern authority on the law of evidence 

states in an eloquent passage: 

“The belief that no safeguard for testing the value of human statements as 

comparable to that furnished by cross-examination, and the conviction that no 

statement (unless by special exception) should be used as testimony unless it has 

been proved and sublimated by that test, has found increasing strength in 

lengthening experience.”154 

Cross-examination is universally acknowledged to be powerful and valuable 

weapon for the purpose of testing the veracity of a witness and for accuracy and 

completeness of his story.155 It is a common but sad experience of mankind that 

falsehood usually has a flying start and that truth comes limping afterwards. The 

paramount object of cross-examination is to halt the falsehood in its tracks and 

discover the truth before Courts of justice.156 The examination of witnesses in Court 

is a practical application of the Socratic method of question and answer for arriving 

at a formal statement of truth. Cross-examination is intensive questioning, 

sometimes with suggestions of the expected answer.157 The right to cross-examine a 

witness is an integral part of the examination of a witness so much so that whenever 

a witness is examined, any failure to provide opportunity to the opposite party to 

exercise such right of cross-examination will render the examination incomplete and 

ineffective unless such party waives or abandons such right.158 

Sec.138 of Evidence Act159, confers a valuable right of cross-examining the witness 

tendered in evidence by the opposite party. The scope of that provision is enlarged 

by Sec.146, Evidence Act. 160 

                                                           
153 Supra note 149. 
154John Henry Wigmore, Treatise on Evidence in Trials at Common Law, third edn., Little, Brown & Co. 

Boston, 1940.p. 1367 cited by Woodroffe & Ali,  supra note 151 at 5229.    
155 WOODROFFE & ALI, supra note 150 at 5882.   
156 Id.at 5883. 
157 WOODROFFE & ALI, supra note 151 at 5229.    
158 WOODROFFE & ALI, supra note 150 at 5883.   
159 Order of Examination— Witnesses shall be first examined-in- chief, then (if the adverse party so 

desires) cross-examined, then (if the party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts but the cross-examination need not 

be confined to the fact to which the witness testified on his examination-in-chief. 
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In deciding a criminal case, the Court is constantly engaged in the task of 

appreciation of evidence of witnesses tendered by parties. Where the guilt of the 

accused is sought to be proved mainly by oral evidence, the proper appreciation of 

evidence by the Court is sine qua non for proper administration of justice.161 The 

Court often comes across witnesses whose evidence contains a grain of untruth, or at 

any rate, exaggeration, embroideries and embellishments.162 It is therefore, the duty 

of the Court to scrutinize the evidence carefully. It is the function of the court to 

disengage the truth from falsehood and to accept what it finds to be true and reject 

the rest.163 

Sec.161 of Cr.P.C.164 empowers the police to examine witnesses in the course of 

investigation and record their statements if they desire to do so. Sec.162 of 

Cr.P.C.165, prescribes the mode in which the statements of witnesses recorded by the 

                                                                                                                                                                          
160 Questions lawful in cross-examination—When a witness is cross-examined, he may, in addition to the 

questions hereinbefore referred to, be asked any questions which tend— 

a) To test his veracity, 

b) To discover who he is and what is his position in life, or  

c) To shake his credit, by injuring his character, although the answer to such questions might tend 

directly or indirectly to criminate him, or might expose or tend directly or indirectly to expose 

him to a penalty or forfeiture. 
161  See generally GANGULY, CRIMINAL COURT PRACTICE AND PROCEDURE,714 (M.R. 

Mallick, ed, Eastern Law House, 19th ed., 1996) 
162 Id. at 714. 
163 Id., See Also Sat Paul v. Delhi Administration AIR 1976 SC 294, 308 ¶ 51. 
164 Examination of witnesses by Police— 

(1) Any police officer making an investigation under this Chapter, or any Police Officer not below 

such rank as the State Government may, by general or special order, prescribe in this behalf, 

acting on the requisition of such officer, may examine orally any person supposed to be 

acquainted with the facts and circumstances of the case. 

(2) Such person shall be bound to answer truly all questions relating to such case put to him by such 

officer, other than questions the answers to which would have a tendency to expose him to a 

criminal charge or to a penalty or forfeiture. 

(3) The Police Officer may reduce into writing any statement made to him to the course of an 

examination under this Section; and if he does so, he shall make a separate and true record of the 

statement of each such person whose statement he records. 
165 Statements to Police not to be signed: Use of statements in evidence— 

(1) No statement made by any person to a police officer in the course of an investigation under this 

Chapter, shall if reduced to writing, be signed by the  person making it; nor shall any such 

statement or any record thereof, whether in a police diary or otherwise, or any part of such 

statement or record, be used for any purpose, save as hereinafter provided, at any inquiry or trial 

in respect of any offence under investigation at the time when such statement was made: 

Provided that when any witness is called for the prosecution in such inquiry or trial whose 

statement has been reduced into writing as aforesaid, any part of his statement, if duly proved, 

may be used by the accused, and with the permission of the Court, by the Prosecution, to 

contradict such witness in the manner provided by Sec.145 of the Indian Evidence Act, 1872 (1 

of 1872); and when any part of such statement is so used, any part thereof may also be used in 

the re-examination of such witness, but for the purpose only of explaining any matter referred to 

in his cross-examinatio. 
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police may be used at the trial. Sec.162 of Cr.P.C, lays down that when any witness 

who was examined by the Police is called for the prosecution at an inquiry or trial in 

respect of any offence under investigation, his previous statement or record thereof 

shall not be used for any purpose except:- 

a) The contradiction of such witness by the accused under Sec.145 of 

Evidence Act, 1872166; 

b) The contradiction of such witness also by the prosecution but with the 

leave of the Court, and 

c) The re-examination of the witness if necessary.167 

Section 155 of Evidence Act168, lays down that the credit of a witness may be 

impeached, inter alia, by proof of former statements inconsistent with any part of his 

evidence which is liable to be contradicted, but it does not lay down the manner in 

which the former statement is to be proved. 

                                                                                                                                                                          
(2) Nothing in this Section shall be deemed to apply to any statement falling within the provisions of 

clause (1) of Section 32 of the Indian Evidence Act, 1872 (1 of 1872), or to affect the provisions 

of Section 27 of that Act. 

Explanation—An omission to state a fact or circumstance in the statement referred to in sub-sec 

(1) may amount to contradiction if the same appears to be significant and otherwise relevant 

having regard to the context in which such omission occurs and whether any omission amounts 

to a contradiction in the particular context shall be a question of fact. 
166 Cross-examination as to previous statements in writing—A witness may be cross-examined as to 

previous statements made by hi in writing or reduced into writing, and relevant to matters in question, 

without such writing being shown to him or being proved; but if it is intended to contradict him by the 

writing, his attention must, before the writing can be proved, be called to those parts of it which are to be 

used for the purpose of contradicting him. 
167 See generally SARKAR  ET AL., supra note 104 at 2217.  
168 Impeaching credit of witness—The credit of a witness may be impeached in the following ways by the 

adverse party, or, with the consent of the Court, by the party who calls him— 

(1) by the evidence of persons who testify that they, from their knowledge of the witness, 

believe him to be unworthy of credit; 

(2) by proof that the witness has been bribed, or has accepted the offer of a bribe, or has 

received any other corrupt inducement to give his evidence; 

(3) by proof of former statements inconsistent with any part of his evidence which is liable to be 

contradicted; 

(4) When a man is prosecuted for rape or an attempt to ravish, it may be shown that the 

prosecutrix was of generally immoral character. 

Explanation—A witness declaring another witness to be unworthy of credit may not, upon his 

examination-in-chief, give reasons for his belief, but he may be asked his reasons in cross-

examination, and the answers which he gives cannot be contradicted, though, if they are false, he 

may afterwards be charged with giving false evidence. 
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To contradict a witness by a previous statement of his, the previous statement must 

be inconsistent with the statement in the witness-box.169 In the present mode of 

impeachment there must, be a real inconsistency between the two assertions of the 

witness. The purpose is to induce the Court to discard the one statement, because the 

witness has also made another statement which cannot at the same time be true. 

Thus, it is the inconsistency which is required.170  

The role of witnesses is predominant in the Criminal Justice System of any nation. 

In the words of Bentham, witnesses are the “eyes and ears of justice.” Given the 

importance of witnesses in the trial process, any law, aimed at redressing the 

problem of "hostile witness", should be comprehensive, with a view to eradicate the 

menace. 

  3.3  HOSTILE WITNESSES IN CRIMINAL TRIALS 

The term "hostile" witness has it's genesis in the Common Law. The purpose of 

recognising the term was, to provide safeguard against a devious stratagem of a 

witness who willfully by hostile evidence "ruin the cause" of the party calling such a 

witness. It was felt that actions of such witnesses are not only destructive per se in 

the interests of the litigating parties, but also in the quest for truth and dispensation 

of justice.171 

It is apposite to mention that the Common law envisaged a “safeguard” which 

entailed contradicting the witnesses with their previous statements given to the 

Police or impeaching their credit (which normally as a rule was not allowed) by the 

party calling such witnesses. To initiate the "safeguard", it was imperative to declare 

such a witness as "hostile". For this purpose, Common Law laid down certain 

peculiarities of a 'hostile' witness, such as," not desirous of telling the truth at the 

instance of the party calling him" or " the existence of a 'hostile animus' to the party 

calling such a witness."172 

                                                           
169See WOODROFFE & ALI,  supra note 150 at 6024.    
170 See Id.   
171Preeti Sharma, Perjury Laws, at http://www.academia.edu/9850177/Perjury_Laws (last visited April 

13, 2018) 
172 Suprio Bose, Hostile Witness- A Critical Analysis of Key Aspects Hitherto Ignored in Indian Law, 

available at  http://www.legalserviceindia.com/articles/host.htm (last visited October 31, 2006) 

http://www.legalserviceindia.com/articles/host.htm
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In understanding the evidentiary process in criminal trials, there is a need to 

differentiate between a witness who is unfavourable and hostile. Witness who ‘fail 

to come up to proof’, in other words who are unfavourable in their evidence to the 

calling them, or less favourable than might have been expected, are one of the 

hazards of litigation. It by no means implies that the witness in such a situation is 

dishonest, or motivated by malice towards the party calling him. It may be possible 

that the knowledge or recollection of the witness is not as was supposed or expected 

to be. In some situations, however, the witness is dishonest, uncooperative or 

malicious, and he may actually set out to sabotage or undermine the case of the 

party calling the witness. In such a case, the witness is said to be hostile.173 

The draftsmen of the Indian Evidence Act, in view of the conflict of opinion which 

prevailed in England, refrained from using the words, “adverse”, “unwilling”, or 

“hostile”, and left the matter entirely to the discretion of the Court. There is nothing 

in Sec.154 of the Indian Evidence Act174, as to declaring a witness hostile, however, 

it provides that the Court may in its discretion permit a person who calls a witness, 

to put any question to him which might be put in cross-examination.175 Sub-section 

(2) states that the person so seeking permission under sub-sec.(1) is entitled to rely 

on any part of the evidence of such witness.176 

The Supreme Court in Sat Paul v. Delhi Administration, 177  defined ‘Hostile 

Witness’ “as one who is not desirous of telling the truth at the instance of the party 

calling him.” It was also stated by the Apex Court that an ‘Unfavourable witness’ 

“is one called by a party to prove a particular fact in issue or relevant to issue who 

fails to prove such fact, or proves an opposite fact.”  

                                                           
173 PETER MURPHY, MURPHY ON EVIDENCE, 526-527 (Oxford University Press, 9th ed., 2005) 
174 Question by party to his own witness: -  

(3) The Court may, in its discretion, permit the person who calls a witness to put any questions to 

him which might be put in cross-examination by the adverse party.      

(4) Nothing in this Section shall disentitle the person so permitted under sub-sec (1), to rely on any 

part of the evidence of such witness. (Inserted by Act 2 of  2006, w.e.f 16-04-2006). 
175 See generally SARKAR ET AL., supra note 104 at 2249, See also Sat Paul v. Delhi Administration 

AIR 1976 SC 294, 305 ¶ 37. 
176 Inserted by Act 2 of 2006 (w.e.f. 16-04-2006) 
177 AIR 1976 SC 294, 304 ¶ 32. 
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A hostile witness is one who from his demeanour and mode in which he gives his 

evidence (indication of the fact that he is willing to resile from previous statements 

made by him) shows that he is not desirous of telling the truth.178 

If exhibition of hostile animus were the sole test of declaring a witness adverse, the 

object would be frustrated in many instances. A shrewd and composed witness 

might, by concealing his real sentiments or hostile attitude, give unfavourable 

evidence and make statements contrary to the facts, known to him and what the 

party calling him expected him to say. Merely giving unfavourable testimony cannot 

also be enough to declare a witness adverse, for he might be telling the truth which 

goes against the party calling him. A witness is hostile if he tries to undermine the 

party’s case by equivocating the truth.179  

However, a witness is not necessarily hostile, if in speaking the truth his testimony 

happens to go against the party calling him and the fact that he has become hostile 

has to be established by eliciting information such as could give an indication of 

hostility.180 In order to deal with witnesses who have been declared hostile, The 

Indian Evidence Act, 1872, has provided that Court may in its discretion permit the 

person who calls a witness to put any question to him which might be put in cross-

examination by the adverse party.181 This provision is a remedial or curative to 

allow the party calling the witness to cross-examine his own witness in the like 

manner as the adverse party. The purpose of this is only to find out if the witness is 

one of truth and can be relied on, because cross-examination is the most powerful 

and effective instrument for bringing out and testing the truth.182 

3.3.1 An Overview of  Sec. 154 of Evidence Act 

The object of the permission to cross-examine is to test the veracity of the witness 

when he unexpectedly makes statements which were not expected of him or when 

                                                           
178 SARKAR ET AL., supra note 104 at 2251. 
179 Id. at 2250. 
180 Id. 
181 Section 154(1) of The Indian Evidence Act, 1872. 
182 See WOODROFFE & ALI, supra note 151 at 5412.    
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he displays a tendency to conceal the truth and also to elicit admissions of fact 

which would help the Prosecution.183 

When the Prosecution feels that the witness called for the Prosecution is not telling 

the whole truth or that he suppresses some truth, two courses are open. One course 

is to request the Court under Sec.154 of the Evidence Act, to permit the prosecution 

to put to the witness questions which might be put in cross-examination by the other 

side. If the permission is granted, then the prosecution will naturally be entitled to 

put such questions and will also be entitled to contradict the witness with his or her 

police statement as provided by the proviso to sub-sec (1) of Sec.162 of Cr.P.C.184 

Section 154 allows a party, to cross-examine his own witness in the same way as the 

adverse party. Such cross-examination means that he can be asked:- 

a) Leading questions185; 

b) questions relating to his previous statements in writing186; and 

c) Questions which tend to test his veracity, to discover who he is and what is his 

position in life or to shake his credit.187 

The other course open is not to make any such request under section 154 of 

Evidence Act, but only to request the court as laid down by proviso to sub-sec (1) of 

Sec.162 of Cr.P.C., to permit the prosecution to contradict the witness in the manner 

provided by Sec.145 of Evidence Act.188 When the first course is adopted, then it is 

said that the Prosecution wants to declare the witness hostile. If the second course is 

adopted, then it can only be said that the Prosecution does not want to declare the 

witness hostile.189 

                                                           
183 SARKAR ET AL., supra note 104 at, 2250.  
184 See generally WOODROFFE & ALI, supra note 151 at 5417, See generally WOODROFFE & ALI, 

supra note 151 at 6099. 
185 Section143 of the Indian Evidence Act, reads that Leading questions may be asked in cross-

examination; See also Section.142 which states that Leading question must not, if objected to by the 

adverse party, be asked in an examination-in-chief or in a re-examination, except with the permission of 

the Court.  The Court shall permit leading questions as to matters which are introductory or undisputed, or 

which have in its opinion, been already sufficiently proved. 
186 See Sec.145 of The Indian Evidence Act, 1872. 
187 See Sec.146 of The Indian Evidence Act, 1872. 
188 See generally  WOODROFFE & ALI, supra note 150 at 6099.   
189 WOODROFFE & ALI, supra note 150 at 5417.    
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The necessary pre-condition for allowing a party to cross-examine his own witness 

by declaring him hostile is the satisfaction of the Court that statements of the 

witness exhibit an element of hostility or that he has resiled from earlier statements 

made by him before some authority or when the Court is satisfied that the witness is 

not speaking the truth. 190  

When a witness introduces a new case during cross-examination contrary to his 

statement to the Police, he can be treated as hostile witness and cross-examined by 

the Prosecution191. Before a witness is to be declared hostile the Judge must look 

into the statements made before the Investigating Officer to see whether the witness 

was actually resiling from the position taken during investigation.192  

3.3.2   Evidentiary Value of  Hostile Witness 

In a criminal trial, prosecution witnesses depose contrary to the case of the 

prosecution and their own statements recorded before the police under section 161 

of Criminal Procedure Code, 1973. In such event, the public prosecutor will seek the 

permission of the court for declaring such witness hostile and seek leave to cross-

examine the witness. If such permission is granted by the court then the witness is 

cross-examined by the public prosecutor. An opportunity is also afforded to the 

defence counsel to cross-examine such witness. It can be inferred from this that 

there is a limited examination in-chief, cross-examination by the prosecutor as well 

as by the counsel for the accused. The prosecution can rely on the testimony otained 

from examination in-chief as well as cross-examination of the said witness, to the 

extent it assists the case of the prosecution.193  

The evidence of a hostile witness cannot be disregarded in entirety. It is only after 

assessing the intrinsic worth of the testimony with utmost care and caution that 

either the prosecution or the defence may rely on any part which is consistent with 

the case. The probative value of the evidence of a hostile witness would therefore 

depend on its quality and the confidence it generates in the mind of the Court.194  

                                                           
190Alok Deb Roy v. State of Assam 2004 Cri.L.J. 3048 
191 A.P. Rao v. State 1990 Cri.L.J. (NOC) 29 A.P  
192 See WOODROFFE & ALI, supra note 150 at, 6099.    
193 See Bhajju v. State of M.P. (2012) 4 SCC 327. 
194 SARKAR ET AL., supra note 104 at 2255, See also Zamir Ahmed v. State 1996 Cri.L.J. 2354. 
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There is no hard and fast rule as to when a witness can be declared as an adverse or 

hostile witness. It can, however, broadly be stated that a Court may permit a party to 

cross-examine his witness, firstly, when his temper, approach, demeanour, etc. in 

the witness- box shows a deliberately hostile or antagonistic feeling towards the 

party calling him, or secondly, when concealing his true sentiments, he does not 

exhibit any hostile feeling but makes a statement contrary to what he was called or 

expected to prove what he had deliberately told before. The permission to treat a 

witness as hostile can be sought during the state of examination-in-chief, or at the 

stage of cross-examination or perhaps there may be cases even where he is under re-

examination.195 The mere fact that in cross-examination, the witness has given some 

answers on minor details which tend to be favourable to the accused is no ground 

for permission to cross-examine one’s own witness.196 

In the case of Sat Paul v. Delhi Administration,197  the ambit of Sec.154 of the 

Evidence Act, was evaluated in profundity. The Apex Court declared that in 

Criminal prosecution when a witness is cross-examined and contradicted with the 

leave of the Court by the party calling him, his evidence cannot be treated as washed 

off the record or discarded altogether. The trial Judge has to consider whether as a 

consequence of cross-examination, the testimony of witness is wholly discredited or 

can be believed. If the Judge ascertains that the credit of the witness is not 

completely shaken, he may after appreciating the evidence, with utmost care and 

caution, rely on that part of the testimony which is creditworthy.In the event of 

whole testimony being impugned, the witness stands totally discredited, then the 

Judge should as a matter of prudence discard his evidence. 

The Apex Court also affirmed that the discretion conferred by Sec. 154 on the Court 

is to be liberally applied whenever the Court determines from the witness’s 

demeanour, termper, approach or tone and manner of his responses or from perusal 

of his previous inconsistent statement given to Police, or that the grant of such 

permission is necessary to extract the truth and to do justice. It was also affirmed 

that the granting such permission does not result in an adjudication by the Court 

with respect to veracity of the witness. Hence, an entry by the Court at the end of the 

                                                           
195 See WOODROFFE & ALI, supra note 150 at 6103. 
196 Yusuf v. State of Uttar Pradesh 1973 Cri.L.J. 1220. 
197 AIR 1976 SC 294, 308 ¶ 51. 
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deposition of a prosecution witness that he has been ‘declared hostile’ has absolutely 

no significance in law and the defence is entitled to rely upon the testimony.198 

The permission to cross-examine a party’s own witness is to be obtained from the 

Court. However, the question is whether a Commissioner appointed under sec.284 

of Cr.P.C.,can declare a witness hostile. The Apex Court affirmed that if a situation 

as to declaring a witness hostile before Commission recording evidence, the 

concerned party shall have to obtain permission from the Court under Sec.154 of 

Evidence Act, and it is only after the grant of such permission that the 

Commissioner can allow a party to cross-examine his own witness. It was also 

reiterated that it is the Court which has to grant permission, to a person who calls a 

witness to put any questions to that witness which might be put in cross-examination 

by the adverse party.199 

It is a misconceived notion that merely because a witness is declared hostile his 

entire evidence should be excluded or rendered unworthy of consideration.200 It is 

also reiterated by the Apex Court that by giving permission to cross-examine 

nothing adverse to the credit of the witness is decided and the witness does not 

become unreliable only by his declaration as hostile. The whole testimony cannot be 

disregarded in toto. Court can rely on that part which is creditworthy. The Court can 

also permit leading questions as to the matters which are introductory or undisputed 

or which in its opinion, already been sufficiently proved.201  

The amendment to section 154 of Evidence Act, in the year 2006, was brought to 

reaffirm what was earlier laid down through judicial pronouncements that the 

courts202 shall be entitled to rely upon any part of the evidence of a witness declared 

‘hostile’ by court.203 The apex Court through various pronouncements held that the 

evidence of hostile witnesses can also be relied by the prosecution to the extent it 

supports the case of the prosecution.204 It is well settled that the testimony of hostile 

                                                           
198 Sat Paul v. Delhi Administration AIR 1976 SC 294, 305 ¶ 51. 
199 Salem Advocate Bar Association, Tamil Nadu v. Union of India AIR 2005 SC 3353. 
200Gura Singh v. State of Rajasthan 2001 Cri.I. L.J 487, 492 ¶ 11. 
201 Rabindra Kumar Dey v. State of Orissa AIR 1977 SC 170; 1977 Cri.L.J.173. 
202 See: supra note 198 at 304, See also Bhagwan Singh v. State of Haryana (1976) 1 SCC 389. 
203 Section 154(2) of The Indian Evidence Act, 1872, See also SIR JOHN WOODROFFE & SYED 

AMIR ALI, LAW OF EVIDENCE, 5342 Vol. 4 (B M Prasad & Manish Mohan eds., LexisNexis, 19th ed, 

2013)     
204 See supra note 193 at 327, See also Himanshu v. State (NCT of Delhi) (2011) 2 SCC 36. 
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witnesses is not be wholly discarded if spoken in favour of or against the 

Prosecution. However, it can be subjected to close scrutiny and that reliable portion 

of the evidence which is consistent with the case of the Prosecution or defence can 

be appreciated.205 

In State of Bihar v. Laloo Prasad Yadav,206 the Prosecution witness had resiled from 

his statement in examination in chief, the Public Prosecutor did not seek permission 

of the Court to declare him hostile and cross question him at that stage. After the 

cross-examination by the defence, permission was sought by Public Prosecutor to 

cross-examine him. The trial Judge declined to permit the prosecution from cross-

examination. The High Court declined to interfere with the order of the trial Judge.  

The Supreme Court held that the Public Prosecutor sought permission of the Court 

soon after the cross-examination was enough to indicate his resolve not to own all 

what the witness said in his evidence. It was open for the Public Prosecutor to tell 

the Court during final consideration that he is not inclined to own the evidence of 

any of such witness. 

K.Anbazhagan  v. Supritendent of Police 207was a case of  Transfer Petition for 

transfer of case from Tamil Nadu to Karnataka which was allowed. The case was 

pending against the Chief Minister of Tamil Nadu Ms. J. Jayalalitha and her close 

relatives. As many as 76 Prosecution witnesses were recalled for cross-examination 

and the Public Prosecutor did not object to it. Out of 76 witnesses, 64 witnesses 

resiled from their previous statements in chief and no attempt was made by Public 

Prosecutor to declare them hostile or to cross-examine them by resorting to Sec. 154 

of Evidence Act. The witnesses had stated that earlier statements were given under 

pressure and no attempt was made to cross-examine such witness. The Supreme 

Court stated that in such a case trial Court would find it difficult not to accept the 

subsequent testimony. Great prejudice was caused to prosecution case and therefore 

culminating in miscarriage of justice.      

In State of Gujrat v. Rajubhai Dhamirbhai Bariya & Oths.,208 also called The Best 

Bakery case. In this case out of 73 witnesses 37 had turned hostile. Out of 37 

                                                           
205 State of U..P.  v. Ramesh Prasad Misra 1996 Cri.L.J.  4002. 
206 2002 Cri.L.J 3236, 3237 ¶ 5, 6.  
207 2004  Cri.L.J 583, 584, 585 ¶ 2.. 
208 2004 Cri.L.J. 771, 780 ¶ 10. 
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witnesses, only 7 were the eye witnesses whereas 30 were the Panch witnesses. It 

was stated that in India in most of the cases Panch witnesses turn hostile. The trial 

was not fair and it was heavily loaded in favour of the accused and the witnesses had 

not deposed fearlessly. Zahira Habiblla Shaikh after the pronouncement of the 

judgment (on 27/06/03) stated that she was threatened at the time of deposition. On 

9/5/2003 4 eye- witnesses including 2 injured persons turned hostile. They were 

closely related to the deceased and all of them denied any statement before the 

Police under sec. 161 Cr.P.C. It was difficult for the Public Prosecutor and the 

learned trial Judge to realize that they had resiled from their statements. The High 

Court did not order re-trial, however the Supreme Court transferred the case to 

Maharashtra and ordered re-trial. 

The Court asserted that “fair trial means a trial in which bias or prejudice for or 

against the accused, the witnesses, or the cause which is being tried is eliminated. If 

the witnesses get threatened or are forced to give false evidence that also would not 

result in fair trial. The failure to hear material witnesses is certainly denial of fair 

trial.”209 Witnesses turning hostile has been a major problem faced by the criminal 

justice system in India. The problem has gained even more prominence because of 

the acquittals in high profile cases such as Jessica Lal Murder case, the Best Bakery, 

and many other high profile cases. 

In the case of State v. Siddharth Vashisht alias Manu Sharma & Ors., The 

Prosecution examined 101 witnesses in all which included eye witnesses of the 

murder of Jessica Lall.210 During the Trial 32 witnesses turned hostile including 

                                                           
209 Zahira Habibulla H. Sheikh  v. State of Gujrat 2004 AIR SCW 2325, 2341 ¶ 39. 
210 Jessica Lall was a model in New Delhi, who was working as a celebrity barmaid at a crowded socialite 

party when she was shot dead on April 29, 1999. Dozens of witnesses pointed to Siddharth Vashisht, 

a.k.a. Manu Sharma, the son of Venod Sharma, a wealthy and powerful Congress politician in Haryana, 

as the murderer. In the ensuing trial over seven years, lapses in the investigation, shoddy prosecution, and 

possible judicial lapses led to Manu Sharma and a number of others being acquitted on 

21.02.2006.Following intense media pressure, the prosecution appealed and the Delhi High Court 

conducted proceedings on a fast track with daily hearings over 25 days.. The High Court reversed the 

order of acquittal dated 21.02.2006 passed by the Additional Sessions Judge, Delhi, and convicted 

Sidhartha Vashisht @ Manu Sharma under Section 302, 201/120B IPC and Section 27 of the Arms Act 

and sentenced him to undergo imprisonment for life for the offence under Section 302 IPC together with a 

fine of Rs. 50,000/- to be paid to the family of the victim and in default of payment of fine, to undergo 

further imprisonment for three years and also sentenced him to undergo imprisonment for four years for 

the offence under Section 27 of the Arms Act with a fine of Rs. 2000/- and in default to  further undergo 

imprisonment for three months. He was further sentenced to undergo imprisonment for four years for the 

offence under Section 201/120B IPC together with a fine of Rs. 2,000 and, in default, to further undergo 

imprisonment for three months. The High Court also sentenced Amardeep Singh Gill @ Tony Gill and 

http://en.wikipedia.org/wiki/New_Delhi
http://en.wikipedia.org/wiki/April_29
http://en.wikipedia.org/wiki/1999
http://en.wikipedia.org/wiki/Manu_Sharma
http://en.wikipedia.org/wiki/Venod_Sharma
http://en.wikipedia.org/wiki/Haryana
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three eye witnesses to the murder and one Ballistic expert had to be got declared 

hostile by the Prosecution.  The Divisiona Bench of the Delhi High Court opined 

“That it is definitely a sad state of affairs. Witnesses turning hostile appears to be 

the order of the day. The Courts must put an end to this kind of attitude of witnesses 

turning hostile in order to thwart the course of justice.211” 

The public clamor that began with the Best bakery case, the Jessica Lall murder 

case, and other cases, created more consciousness about the menace of hostile 

witnesses in the criminal justice system. The public trust in the dispensation of 

justice was shaken. However, the trend of witnesses turning hostile continued even 

in the second decade of the 21st Century. The approach of the Supreme Court 

towards the phenomena of hostile witnesses was belligerent. Through its decisions, 

the Supreme Court made its best efforts to create consciousness and highlight the 

problem to the legislature as well as the Executive.  It is imperative to study the 

judicial pronouncements which were not only binding precedents, but also involved 

significant contribution in attempting to remedy the problem. 

3.4  JUDICIAL OUTLOOK TOWARDS HOSTILE WITNESSES IN    

CRIMINAL TRIALS 

The Apex Court has time and again expressed its anguish and apprehension with 

regard to the sordid phenomena of witnesses turning hostile in criminal trials.  The 

Court has taken cognizance of the fact that it has become a regular and sordid 

phenomenon that in criminal cases witnesses turn hostile. This trend of witnesses 

turning hostile is not owing to investigating officers forcing witnesses to make 

statements, and therefore, they resile subsequently in the Court while deposing. 

There are other factors such as fear to depose against the accused, political pressure, 

pressure from family, monetary considerations or other sociological factors.212 

The Apex Court observed that there is a sharp decline in ethical values in public life. 

It is found as a matter of common experience that witnesses are either not prepared 

                                                                                                                                                                          
Vikas Yadav to undergo rigorous imprisonment for four years and a fine of Rs. 2000/- each and, in 

default of payment of fine, to further undergo imprisonment for three months under Section 201/120B 

IPC, See also Sidhartha Vashisht @ Manu Sharma v. State (NCT of Delhi) (2010) 6 SCC 1. 
2112013 Supreme (Del) 607; 2013 201 DLT 657; 2013 3 JCC 1481,See also http://164.100.69.66/ jsearch/  

(Last visited March 13, 2016) 
212See Ramesh v. State of Haryana (2017) 1 SCC 529. 
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to testify or their evidence is not found to be reliable or creditworthy by the trial 

Courts. One of the reasons the Court identified is the threat perception to their life 

from habitual offenders and from people in higher positions in the Government or 

close proximity to political, economic or other powers including muscle power.213 

Similar view was adopted by the Apex Court in State v. Sanjeev Nanda,214 in which 

the Court asserted that there is regularity in witnesses turning hostile particularly in 

high profile cases owing to monetary consideration or by other inducements which 

undermine the entire criminal justice system. This results in the belief that the 

people in position of power can escape the clutches of the law. This erodes the faith 

of the people in the administration of criminal justice. 

Recognizing the significant role witness plays in the quality of criminal trials, the 

Supreme Court while highlighting the problem hostile witnesses in Zahira 

Habibullah v. State of Gujarat215, observed that since witnesses are “eyes and ears 

of justice.” Therefore, “if the witness is incapacitated from being the eyes and ears 

of justice, the trial gets paralysed and it can no longer constitute a fair trial.” The 

Court added that incapacitation of the witness could be due to several factors such as 

threats or coercion, luring by monetary gains at the instance of those in power 

whether politically or otherwise, and several other corrupt practices resorted to stifle 

the discovery of truth. The Court acknowledged the obligation of the State to protect 

witnesses in atleast sensitive cases involving political patronage, and those people 

who have money and muscle power. The State has a definite role in averting the trial 

from getting putrefied and preventing the derailment of truth. The problem of 

hostility of witnesses or victim is also prevalent in cases of sexual offences or 

offences against woman, in which case the victim is often in a state of trauma. 

In offences against women, the Court has expressed the concern that in sensitive 

cases due to extreme fear in the mind of the victim, the victim may not be able to 

narrate a detailed version of the incident which may ultimately result in miscarriage 

of justice. The Court proposed that a screen or curtain or an arrangement wherein 

the witnesses do not come face to face with the accused. This was suggested to 

ensure that the victims do not undergo trauma upon seein the body or face of the 
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63 
 

   
 

accused person. The Court also pointed that during trial, the questions put to the 

victims during cross-examination are sometimes intended to confuse the victims of 

sexual abuse and due to embarrassment, the victim may not speak out the truth or 

give full description of the acts committed by the accused. The Court suggested that 

in such a case, it would be wise to provide the list of questions to be asked  in cross-

examination to the Judge, who may in turn ask the questions to the victim or 

witnesses in a language which is decent.216  

On the basis of this view, the Apex Court has directed States/Union Territories to set 

up Vulnerable witness Deposition Complexes. 217  These complexes have the 

potential to create a conducive situation to vulnerable witnesses in order to inspire 

them to provide their best evidence during the proceedings. The Court has given 

direction to set up the Vulnerable Witness Deposition Complexes by the end of the 

year 2019.218 Another important aspect in which Courts have explored is the reasons 

for witnesses turning hostile. The Courts have called upon the trial Judges to play a 

proactive role in dealing with this phenomena of witness turning hostile. 

The Supreme Court in Sidhartha Vashisht @ Manu Sharma v. State (NCTof 

Delhi),219 and in Zahira Habibullah Sheikh v. State of Gujarat,220 had identified that 

there were blatant defects in the manner in which statements were recorded by the 

Police during the course of investigation and the consequent resiling by the 

prosecution witnesses due to inducement or intimidation. The Court pointed that the 

criminal justice system cannot be upturned by pliant witnesses who depose under 

pressure or inducement.  The Court asserted that if witnesses turns hostile to subvert 

the justice delivery system, the Courts “shall not stand as a mute spectator and 

every effort should be made to bring home the truth.”  

                                                           
216 See Sakshi v. Union of India (2004) 5 SCC 518. 
217 Vulnerable Witness Deposition Complexes provides facilities like separate witness room, separate 

accused room, play area for the child witnesses, pantry, separate toilet and an exclusive and comfortable 

waiting area and is equipped with all facilities of audio-visual exchange for a free interface between the 

presiding judge, the witness and the accused without witness facing the accused. The Complex has a 

separate entry for vulnerable witnesses, so that they do not come in direct contact with accused at any 

point of time. There are provisions for support persons, pre-trial court visit and facilities for pick and drop 

of the witnesses from their residence, See also Mahender Chawla v. Union of India (2019) 14 SCC 615;  
218 See Mahender Chawla v. Union of India (2019) 14 SCC 615. 
219 (2010) 6 SCC 1.  
220 AIR 2006 SC 1367, See also supra note 218 at 615. 
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This view was echoed by three Judge bench of the Supreme Court, with respect to a 

rape survivor when the victim in a criminal offence compromised to protect the 

perpetrator of the offence. The Court stated that the accused can be convicted even 

after the rape survivor gave a clean chit to the accused. Other evidence including 

medical reports can be relied to convict the accused. The Court in its Judgment 

further stated that neither the accused nor the victim can subvert justice by stating 

the falsehood, so as to make it the theatre of the absurd insofar as dispensation of 

justice becomes a mockery.221 

Emphasizing on the public duty of a trial Judge, the Court in another case remarked 

that a Judge does not preside over a trial to ensure that no innocent man is punished, 

but also to see that a guilty man does not escape. “The trial judge is the linchpin in 

every case, and he has also its eyes and ears. He is not merely a recorder of facts, 

but a purveyor of all evidence, oral and circumstantial. It is said that a good trial 

Judge needs to have a third ear i.e. hear and comprehend what is not said.”222 

This view of the Court is an indication to all the trial court Judges to be proactive 

during trial particularly when prosecution witnesses show signs of hostility and 

derogate from their statement. When one after another the material witnesses turn 

hostile, this must develop suspicion in the mind of the trial Judge to probe and 

question the witness.223  The Supreme Court from its analysis in various judgments 

has also made an attempt to identify the reasons for witnesses turning hostile in 

India. 

The reasons for witnesses turning hostile were discerned from an analysis of 

previous precedents of the Court. The following reasons were cited for witnesses 

resiling from their statements: 

i. “Threat/intimidation. 

ii. Inducement by various means. 

iii. Use of muscle and money power by the accused. 

                                                           
221See Hemudan Nanbha Gadhvi v. State of Gujarat available at https://main.sci.gov.in/supremecourt/20 

16/24993/24993_2016_Judgement_28-Sep-2018.pdf;AIR 2018 SC 4760; See also Amit Anand 

Choudhary, SC:Rape survivor can be prosecuted for turning hostile, TOI, Sept.30, 2018, at 1.  
222 See Dinubhai Boghabhai Solanki v. State of Gujarat and Others AIR 2017 SC 5690. 
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iv. Use of Stock witnesses. 

v. Protracted trials. 

vi. Hassles faced by the witnesses during investigation and trial. 

vii. Non-existence of any clear-cut legislation to check hostility of witness.”224 

The Court has further acknowledged that threat and intimidation has been one major 

cause for witnesses turning hostile. When witnesses are not able to testify the truth 

in the Court of law, it contributes to a low conviction rate and in many cases 

dreaded offenders escape punishment. This erodes the public confidence in the 

system.225  

In a criminal appeal against the Judgment of the Gujarat High Court, Supreme Court 

ordered the examination of 26 witnesses (including 8 eye-witnesses) afresh as per 

the list furnished by the Central Bureau of Investigation.  The instant case, involved 

a former Member of Parliament, allegedly accused of committing murder of an 

activist complaining against illegal mining. In a high profile case such as this, the 

trial saw as many as 105 witnesses out of the 195 witnesses examined turning 

hostile. The Court asserted that the basic aim of any legal system is to ensure that 

justice is done. There is a need for balancing interests of accused and the victims 

which in turn depends on fair trial which is the pivotal function of the Courts. For 

achieving the goal of fair trial, the role of witnesses assumes significance and it is 

only possible when witnesses testify the truth.226 

In another high profile case involving an alleged fake encounter in Gujarat of 

Sohrabuddin Shaikh, his wife Kausar Bi, and aide Tulsiram Prajapati, a Special 

Court of Central Bureau of Investigation, acquitted 22 accused persons, of which 21 

were junior police officers. The Court found that circumstantial evidence was not 

substantive and there was no corroborative evidence. Among the 210 Prosecution 

witnesses examined, 92 witnesses turned hostile.227 This case has again highlighted 

                                                           
224 See supra note 218 at 615. 
225 See supra note 212 at 529. 
226 See supra note 222 at 5690. 
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shaikh-fake-encounter-case/article25796714.ece (last visited Jan 3, 2019); See also: Rebecca Samervel, 2 



66 
 

   
 

the concern that in high profile cases involving people in higher positions, 

manipulation of witnesses is a possibility.  

The overall analysis from the Judgments of the Supreme Court points to the urgent 

need for protection of witnesses and amelioration of the conditions of the witnesses 

in the criminal justice system.  

3.5  JUSTIFICATION FOR PROTECTION OF WITNESSES 

The Supreme Court through its Judgments has voiced its concern to the malaise of 

witnesses turning hostile in criminal trials. It is a harsh reality that despite number of 

high profile cases in the Country resulting in acquittal due to hostility of witnesses 

in criminal trials, the State failed to enact a suitable legislation for protection of 

witnesses. The trend of witnesses turning hostile is regular and yet the civil society 

is compelled to see the dark side of justice dispensation. The State has also failed to 

value the position of witnesses in trials. The condition of witnesses in the Indian 

legal system is deplorable.  

In India, the witnesses are subjected to unnecessary harassment. The witnesses come 

from distant places to depose, however, the matter is adjourned and they have to 

return without their deposition being recorded. This occurs repeatedly till the 

witness is tired and stops coming to court. There are instances wherein the witnesses 

are gained over by bribes or monetary considerations, and intimidation. The witness 

also does not find any respect given to him/her in the court. The travel allowance 

paid to witnesses is also meager and on many occasions not paid within time. It can 

be said that the court though indirectly, also becomes a party to such miscarriage of 

justice if there is no timely intervention. 

 For these reasons, people refrain from participating as witnesses which in turn 

hampers the administration of justice. 228  This ultimately results in secondary 

victimization of witnesses due to “hostile or semi-hostile environment” in the Court 

room. 229  This calls for amelioration of the conditions in which witnesses are 

summoned to depose. The witness should be treated as guest in the court premises. 

                                                                                                                                                                          
More witnesses declared hostile in Sohrabuddin Case, TOI, Mar.6, 2018; See also: Rebecca Samervel, 

Four more witnesses declared hostile in Sohrabuddin Case, TOI, Mar.8, 2018, at 6. 
228 See Swaran Singh v. State of Punjab (2000) 5 SCC 68. 
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Besides the mistreatment to witnesses that prevails, Threat and intimidation has 

been a major factor for prevalence of hostile witnesses in criminal trials.230 

One of the reasons for witnesses turning hostile is that there is lack of protection 

measures provided by the State. The accused persons in dominating positions, or 

close to political clout, make attempts to threaten the witnesses. As a consequence, 

the witnesses refrain from deposing the truth. The issue of safety and security of 

witnesses and their family members facing threats at different stages was raised by 

the Justice Malimath Committee in its report submitted in the year 2003. 

The Committee found that the gravity of the offence and the criminal antecedents of 

the accused are important factors in ascertaining the seriousness of the threat meted 

out to the witnesses. Further, the Malimath Committee Report asserted that 

witnesses are either threatened or injured prior to their testimony in Court, and in 

some cases murdered. This situation deters the witnesses from testifying in the 

Court unless the witness is accorded protection or is guaranteed concealment of 

identity. The Committee emphasized on the need for a comprehensive law for 

protection of witnesses and the near relatives.231 

The problem of hostile witnesses and the need to ensure fair trial was addressed by 

the Law Commission of India in its 178th Report.232 So also in the 198th Report of 

the Law Commission,233 it was recommended that Witness Identity Protection and 

Witness Protection Programmes be initiated. The Commission emphasized that in 

case of offences under special statutes such as Terrorism or sexual offences, the fear 

or danger of victims and witnesses may be more pronounced. If the trial is meant to 

be fair under special statutes, then the principle of fair trial in general offences of 

serious nature under the Indian Penal Code, 1860, should also be afforded as the fear 

or threat perception is common in both types of offences. The Commission also 

made a comparative analysis of Witness Protection Programs of other countries. 

                                                           
230 supra note 212 at 529. 
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Notwithstanding the Malimath Committee Recommendations, and the numerous 

Law Commission Reports, the Union Government nor the State Governments did 

not take concrete steps to initiate an enabling legislation embodying the Witness 

Protection measures. However, the Supreme Court in a recent Judgment emphasized 

on the need to accord 24x7 protection to witnesses facing threat.234 The Court gave 

its imprimatur to the Witness Protection Scheme 2018, framed by the Central 

Government and directed all States to implement it until Parliament enacts 

legislation. 235  The Scheme provides for constitution of a designated witness 

protection fund in each State to meet the expenses incurred under the scheme.236 The 

intricacies of the Scheme are discussed in detail in Chapter IV. 

It is appreciated that Witness Protection measures which is one of the ways of 

protecting witnesses is necessitated in the present situation and a holistic witness 

protection program is essential. In order to study the structure of the witness 

program, the authorities granting protection, the eligibility criteria for induction into 

the program, and the protection measures, the researcher has scrutinized the Witness 

Protection Programs in selected countries and comparatively discussed with the 

Witness Protection Scheme 2018 of India. Chapter IV provides an insight into the 

Witness Protection Programs of selected countries following the common law 

system and the Witness Protection Scheme 2018. 

 

 

 

 

                                                           
234 See supra note 218 at 615, See also Amit Anand Choudhary, Witnesses facing threat must get 24x7 
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4. COMPARATIVE STUDY OF WITNESS PROTECTION   

PROGRAMS AND MEASURES: AN INTERNATIONAL 

PERSPECTIVE 

4.1   INTRODUCTION  

In every criminal justice system, it is essential to provide effective protection to 

prosecution witnesses. For the purpose of effective response to serious crimes such 

as organized crimes, offences associated with terrorism, and other serious crimes, 

the government should be able to manage the issue of threat or intimidation to 

witnesses and find the means to protect the witnesses. 

With the fight against organized crime and other serious offences under the Indian 

Penal Code or other special laws, witness protection has assumed significance. The 

intimidation of potential witnesses from early stage is a defining feature of such 

offenders. The prosecution witnesses are often under duress and fear of reprisal. 

Such a witness in various witness protection programs may be termed as “witness,” 

“witness at risk,” and “protected witness.”  The Council of Europe defines the term 

“witness at risk,” or “endangered witness as “a witness who is likely to endanger 

himself or herself by cooperating with the authorities, or a witness who has reasons 

to fear for his or her life or safety or has already been threatened or intimidated.237”  

A “protected witness” means any witness who is offered some form of protection 

against intimidation or threat. Generally, a protected witness is one who is inducted 

in the witness protection program and receives protection under the program.238 In 

as much as there are rights of the accused and the victim, the rights of protected 

witnesses also needs attention in the criminal justice system. 

                                                           
237STJEPAN GLU & GORAN KLEMEN ET AL., PROTECTING WITNESSES OF SERIOUS CRIME 
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The position of witnesses in criminal justice system of most countries revolves 

around duties than rights.239 There is a need for the law to be sensitive to the specific 

needs of persons who are subject to public duty of providing testimony in Court. 

When the law prescribes a duty upon a witness to give the testimony, it implies that 

the onus is on the Government to ensure that the fulfillment of the duty of the 

witness is not imperiled due to fear of threat to life, bodily injury to the person/ 

family of the witness and his property. There is apparently an imbalance between 

the “rights of witnesses” who are compelled to depose in Court, and the “right of the 

State” to compel the witnesses to respond to subpoena and testify under oath.240  It is 

the bounden duty of the State to protect witnesses and one of the effective means of 

doing that is to enact structured witness protection programs in the form of enabling 

legislation.  

The need for Witness Protection Program was felt in India for a long period. Many 

high profile cases saw high proportion of prosecution witnesses turning hostile.241 In 

the recent case involving the fake encounter and killing Sohrabuddin Shaikh, his 

wife Kausar Bi, and his aide Tulsiram Prajapati, the Special CBI Court acquitted all 

22 accused. Of the 22 accused, 21 were junior Police officers. In this case, out of 

210 prosecution witnesses examined, 92 witnesses turned hostile. The three main 

prosecution witnesses turned hostile and the circumstantial evidence was not 

corroborated.242 The verdict in this case has not only shocked the conscience of the 

society but also created a general air of malaise about the justice delivery system. 

Therefore, the need for a robust witness protection program and measures has grown 

even more. 

Witness Protection Programs are in operation in most of the Commonwealth 

countries. Through this Chapter it is an endeavor to study selected few countries 

namely Australia Canada, Kenya, Philippines, South Africa, the United Kingdom, 

and United States of America. This chapter is an effort to review of the Witness 
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Protection Programs in the aforesaid countries and comparatively evaluate it with 

the Witness Protection Scheme 2018, prepared in India.  

4.2 PURPOSE OF WITNESS PROTECTION PROGRAMS 

Once it is acknowledged that witnesses are in need of protection, there is a need for 

a robust witness Protection program with an effective mechanism for its 

implementation. It is necessary not to perceive witness protection program as a 

reward to witnesses for cooperating with the law enforcing agencies or the 

prosecution. Although it is necessary to protect witnesses by providing such 

incentive for cooperating with the agencies, caution must be exercised as it can 

compromise the value of the testimony or its credibility. 

The main purpose of witness protection program is to create a system to safeguard 

the criminal trial, the investigation, and the personal security of witness and their 

family members. Ideally, a witness protection program should include the kind of 

witness who is eligible for protection. The Witness Protection Program should 

involve the procedures for grant of physical protection to the extent necessary and 

feasible. The financial implications involved in the effective implementation of 

protection program necessitates the creation of a budget.  An effective witness 

protection program shall also include provision for change of identity of witnesses, 

relocation of witnesses, concealment of identity of witness, restrictions on disclosure 

of information relating to witnesses for vulnerable witnesses.243   

Besides these measures, it is also essential to assess the social conditions and have a 

pragmatic approach while providing protection. In India, it is mooted that, what we 

actually need is a “Witness Assistance Programme.”  An empirical study has 

revealed that a vast majority of prosecution witnesses do not need protection. They 

require more care, assistance, and dignity. The environment in India, is such that 

witnesses are treated more like the accused. Therefore, from the Indian perspective, 

where majority of the witnesses before the courts are wage-earners, farmers, and 

people belonging to low income groups or belonging to scheduled castes and 

scheduled tribes, they are unaware of the consequences of being a witness. In most 
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of the cases, the witnesses are acquainted with the accused and therefore, it casts 

tremendous pressure on the witness generally of a social or caste-related nature.244  

Therefore, the mere protection measures will not aid in eradicating the phenomenon 

of hostile witnesses. The Protection measures should be supplemented with 

assistance to witness if the desired result is to be achieved. Nevertheless, an 

effective witness protection program also depends on the structure of the program 

including the authorities vested with the duty of administering the program. 

4.3  STRUCTURE OF WITNESS PROTECTION PROGRAMS 

A witness protection program is usually seen as a police function. However, in other 

countries, the key role is played by the judiciary and various government 

departments. In Canada, the law confers responsibility for execution of Witness 

Protection program to the Commissioner Royal Canadian Mounted Police (RCMP).  

In the province of Ontario, there is a constitution of a special team of police officers 

including retired police officers.  In the province of British Columbia, the RCMP 

and the municipal police departments have constituted an integrated witness 

protection unit in order to balance witness management as well as a system to 

mitigate the risk to the protected witnesses.  

In the United States of America, the Department of Justice, takes a decision relating 

to entry of a witness at risk in the witness protection program. The decision is taken 

at the federal level rather than at the provincial level. The induction of the witness in 

the witness protection program is done in consultation with United States Marshals 

Service. The US Marshals Service evaluates the risks and is responsible for 

protection of witnesses.245 

There is a consensus among the members of the international community that 

agency responsible for witness protection should be independent from the agency 

incharge of conducting investigation or prosecution. There should be an independent 

and autonomous organizational structure and personnel exclusively assigned to the 
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witness protection unit. The agency responsible for witness protection is ordinarily 

vested with the task of admission of an endangered witness in the witness protection 

program.246The view that specialised witness protection units should be autonomous 

in terms of administration, functioning, and finance, was recommended by the 

International Institute of Higher Studies in Criminal Sciences (ISISC) –Monitoring 

Centre on Organized Crimes (OPCO) – European Union Agency for Law 

Enforcement Cooperation (EUROPOL).247 

There are three features of agency responsible for witness protection. They are as 

follows: 

(i) The agency should operate closely with the law enforcement agency on the basis 

of well -defined procedures. 

(ii)  The agency or witness protection unit shall be autonomous and maintain the 

confidentiality with respect to measures taken to protect the witness, and  

(iii) The staff engaged in protecting witnesses under the program shall not be 

involved in investigation or preparation of the case in respect of which the 

protected witness is required to depose in Court.248 

A detailed examination of witness protection programs of various countries will 

provide an insight into the financial aspects, organisational structure of the agency 

providing protection, eligibility for protection, rights of protected witnesses and the 

nature of protection. This study includes a selected evaluation of witness protection 

programs from countries having common law system which include Australia, 

Canada, Kenya, Philippines, South Africa, the United Kingdom, and the United 

States of America. 
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4.4 WITNESS PROTECTION PROGRAM OF AUSTRALIA 

The initiation of legislation on witness protection in Australia began in the year 

1988, when the Parliament constituted a Joint Committee on the National Crime 

Authority. This Committee inquired into the objective and need to have a witness 

protection program. The Witness Protection Act, 1994, was drafted and came into 

force in the year 1995.  The object of the legislation was to establish a program to 

give protection and assistance to certain witnesses and other persons. 

4.4.1 Administration of the NWPP 

The Act of 1994, created the National Witness Protection Program (NWPP).249  The 

NWPP is administered by the Commissioner of the Australian Federal Police (AFP). 

The Commissioner and the staff members make necessary arrangements to provide 

protection and assistance to witnesses in pursuance of powers and functions vested 

in the Commissioner. 250  The Commissioner is also empowered to enter into 

arrangements with approved authority such as the Commissioners of Police of the 

State and territory, the Chief Executive Officer of the Australian Crime Commission 

and the Integrity Commissioner to enable protection and assistance to witnesses 

inducted in the witness protection program. The cost of witness protection is shared 

between the AFP and the approved authority which refers the witness for protection 

and support.251 

The Commissioner administers the NWPP with the support of Witness Protection 

Committee and Coordinator Witness Protection. The Committee advises on 

induction and exit of witnesses in the NWPP. The Coordinator is responsible for day 

to day functioning of the NWPP. 

4.4.2 Eligibility for Protection of Witness 

The Witness Protection Act, 1994, sets out the eligibility criteria for a person to be 

considered as witness. It provides that any person is eligible for being inducted in 

the NWPP if:- 
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a) Such a person who has given or agreed to give evidence in criminal or 

prescribed proceedings for an offence. 

b) A person has made a statement in relation to an offence, 

c) A person requires protection or assistance for some reason, 

d) Persons who are related to or closely associated with such persons.252 

However, the Commissioner is empowered to not include a witness in the NWPP 

unless the witness makes necessary mandatory disclosures. Such disclosures inter 

alia include outstanding legal obligations of the witness, outstanding debts or tax 

liability to the State or territory, pending civil proceedings, bankruptcy proceedings, 

etc. The Commissioner while including the witness in the NWPP shall also have 

regard to psychological examination, criminal record, perceived danger to witness, 

nature and gravity of the offence.253 When a witness is admitted into the NWPP, the 

person is termed as a ‘participant.’ The induction of a witness in the NWPP is not to 

be executed as a reward or means to persuade the witness to give evidence or to 

make a statement.254 

4.4.3 Operation of the NWPP 

The NWPP creates a conducive environment for witnesses involved in criminal 

trials that involve a significant degree of criminality without fear of reprisal.  

Largely witnesses are found to be included into the NWPP in prosecution of 

offences relating to illicit drug trafficking, organised crime, or corruption related 

cases.255 When a witness is included in the NWPP, the Commissioner has to take 

such action which he considers to be reasonable to protect the witness’s safety and 

welfare. The following actions may be initiated by the Commissioner with respect to 

witnesses:- 

i. Apply for necessary documents to establish new identity of the witness; 

                                                           
252 Section 3 of Witness Protection Act, 1994. 
253 See Section 8 of Witness Protection Act, 1994. 
254 Section 5 of Witness Protection Act, 1994. 
255supra note 249. 
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ii. Permit assumed names for staff members, to carry out duties in relation to the 

NWPP. 

iii. Relocate witness; 

iv. Accommodation for witnesses; 

v. Provision of transport for the property of the witness; 

vi. Provision for reasonable living expenses of the witness and other financial 

assistance as may be required; 

vii. Payments to witnesses for meeting expenditure associated with relocation; 

viii. Provide assistance in access to education and securing employment; 

ix. Sanctioning other expenses to ensure that witness is self—reliant; 

x. No documentation in respect of new identity.256 

There is a memorandum of understanding with the participant inducted in the 

witness protection program. The basis on which protection is included in the NWPP 

is set out. The Memorandum also contains provision for termination of the 

protection and the assistance in the event of breach of the terms of the 

memorandum.257 The Act also provides for cessation of protection and assistance 

provided to the participant.258  

The Witness Protection Act, 1994, further provides for mandatory reporting by the 

AFP to both houses of Parliament. The report shall be based on operations, the 

effectiveness and performance of the NWPP. The report also contains an 

explanation of the overall management of the program and the annual expenditures. 

The report also presents an insight into the active operations for the period of 

report.259 

                                                           
256 Section 13 of Witness Protection Act, 1994. 
257 Section 9 of Witness Protection Act, 1994. 
258 Section 18 of Witness Protection Act, 1994. 
259 Section 30(2) of Witness Protection Act, 1994. 
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From the study of Australian Witness Protection Act, 1994, it can be concluded that 

the NWPP is operated by the AFP, and the Commissioner is responsible. The 

Witness Protection Committee decides on the inclusion and exit of a witness in the 

program. Apart from the Act, there is complementary State/territory witness 

protection schemes.260 In the next section, the Canadian Witness Protection Act, 

1996, is elaborately discussed.  

4.5 REVIEW OF WITNESS PROTECTION IN CANADA 

The Canadian government initiated the legislation on witness protection similar to 

that of Australia. The Witness Protection Program Act, 1996261, was enacted with 

the object of establishment and operation of a witness protection program for the 

protection of certain persons for providing information or assistance in 

investigations and prosecution, and inquiries. The Act provides for a federal 

program and also respects the protection granted under the Municipal or provincial 

protection programs.262 

The Act has defined elaborately the terms protectee 263 , designated program 

protectee264 , protected person,265  witness, 266  and protection.267  The Act seeks to 

include in its ambit current or former protectee under the federal program as well as 

under the provincial program.  The main purpose of the Act is to promote national 

security, enforcement of law, national defence, and public safety by protection of 

                                                           
260 Australian Capital Territory - Witness Protection Act 1996;New South Wales - Witness Protection Act 

1995;Northern Territory - Witness Protection (Northern Territory) Act 2002;Queensland - Witness 

Protection Act 2000;South Australia - Witness Protection Act 1996;Tasmania - Witness Protection Act 

2000; Victoria - Witness Protection Act 1991 (amended in 2000);Western Australia - Witness Protection 

(Western Australia) Act 1996.   
261 https://laws-lois.justice.gc.ca/PDF/W-11.2.pdf  (last visited on 01-06-2017) 
262 Preamble to the Witness Protection Program Act, 1996. 
263 ‘Protectee’ means a person who is receiving protection under the Program. 
264 ‘Designated program protectee’ means a person who is receiving protection under a designated 

provincial program. 
265‘Protected person’ means a current or former protectee or a current or former designated program 

protectee. 
266 “Witness” means: 

(a) a person who has given or has agreed to give information or evidence, or participates or has agreed to 

participate in a matter, relating to an inquiry or the investigation or prosecution of an offence and who 

may require protection because of risk to the security of the person arising in relation to the inquiry, 

investigation or prosecution, or 

(b) a person who, because of their relationship to or association with a person referred to in paragraph (a), 

may also require protection for the reasons referred to in that paragraph. 
267 ‘Protection’ may include relocation, accommodation and change of identity as well as counselling and 

financial support for those or any other purposes in order to ensure the security of a person or to facilitate 

the person’s re-establishment or becoming self-sufficient. 
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persons who are providing direct or indirect assistance in enforcement of the law in 

matters relating to activities conducted by the Royal Canadian Mounted Police 

(RCMP), or to the federal security, safety, defence organization, and the 

International Criminal Court.268                                                                                                            

4.5.1 Establishment and administration of the Witness Protection Program 

The Witness Protection Program of Canada is established to facilitate the protection 

of witnesses. This Witness Protection Program, is administered by the 

Commissioner. 269  The Commissioner is vested with the power to decide on 

admission of a witness in the program and the kind of protection to be provided to 

the protectee.270  

The admission of a witness in the Program, is dependent on the recommendation of 

the law enforcement agency, the defence, or safety organisation, federal security or 

the International Criminal Court. The witness is required to furnish such information 

pertaining to the personal history of the witness. This information enables the 

Commissioner to consider the factors necessary for grant of protection. An 

agreement is entered by the witness with the Commissioner. The agreement sets 

forth the obligations of the protectee and the Commissioner.271 

4.5.2 Criteria for admission of witness 

The Act provides for factors to be considered in determining whether a witness 

should be inducted into the Program. The Commissioner is empowered to consider 

the factors vital for admission of the witness as a protectee. The Commissioner shall 

consider the following factors before admission:- 

i. The nature of risk to the witness 

ii. The danger to the society if witness is included in the Program, 

iii. Nature of inquiry, investigation or prosecution in which the witness is involved, 

and the importance of the witness in the matter; 

                                                           
268 Section 3 of Witness Protection Program Act, 1996. 
269 Section 4 of Witness Protection Program Act, 1996. 
270 Section 5 of Witness Protection Program Act, 1996. 
271 Section 6 of Witness Protection Program Act, 1996. 
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iv. The value of witness’s information, or evidence; 

v. Whether the witness is able to adapt to the program, due to factors such as 

personal traits or family; 

vi. Cost involved in maintaining the witness in the Program; 

vii. Alternative methods of protecting the witness without being inducted in the 

Program; 

viii. Such other factors as may be relevant.272 

The Commissioner is obligated under the Act to state the reasons for refusal to 

admit a witness in the Program. The reasons for the decision shall be tendered to the 

concerned authority recommending the admission of the witness.273  

4.5.3 Operation of the Witness Protection Program 

The Witness Protection Program Act, 1996, provides for protection measures which 

include accommodation, change of identity of the protectee, counselling and 

financial support for facilitating the security of the protectee, and for other purposes 

such as to ensure that witness is able to re-establish and become self-reliant.274 

The Act also provides for deemed terms of protection agreement The agreement has 

deemed obligations on the Commissioner and the protectee. The agreement provides 

that the Commissioner shall take reasonable steps to protect the protectee. The 

protectee on the other hand is obligated to furnish evidence or information to the 

inquiry or prosecution or investigation in respect of which protection is granted 

under the agreement. The protectee has to also meet all financial and legal 

obligations which are not payable by the Commissioner under the agreement.275 

The protectee can make a request for termination of protection. The Commissioner 

is required under the Act to meet the protectee in person to discuss the request and 

                                                           
272 Section 7 of Witness Protection Program Act, 1996. 
273 Section 10(a) of Witness Protection Program Act, 1996. 
274 Section 2 of Witness Protection Program Act, 1996, sets out the kind of protection measures in the 

definition of the term ‘Protection.’ 
275 Section 8 of Witness Protection Program Act, 1996.  



80 
 

   
 

thereafter confirm the request of the protectee.276 The Commissioner has power to 

terminate the protection on grounds such as material misrepresentation default in 

disclosure of information connected to the inclusion into the program. The 

protection of the protectee can also be terminated for deliberate contravention of the 

obligations of the protectee.277 

The highlight of the Witness Protection Program of Canada is that the 

Commissioner explores alternate methods to protect witnesses without admitting the 

witness in the Program. Similar to the Australian Witness Prtoection Act, the 

Canadian witness protection program also operates at the provincial level. The 

Witness Protection Program is managed by the Royal Canadian Mounted Police. In 

the next section we discuss the protection and assistance to witness in the African 

country of Kenya. 

4.6 WITNESS PROTECTION IN KENYA 

The Witness Protection Act, of Kenya, was enacted in 2006 and came into force in 

2008.  The main object of the Act is to facilitate protection to witnesses in criminal 

and other proceedings. The other purpose of the Act is constitution of a Witness 

Protection Agency and lays down its functions, powers, management and 

administration. Similar to Witness Protection legislations of other commonwealth 

nations, The Act of Kenya inter alia defines the terms “participant278,” “protected 

person279,”  and “witness.” For the purpose of the Witness Protection Act, the term 

witness is defined to mean a person who needs protection from threat or risk on 

ground of being a material witness and who has agreed to give evidence before 

proceedings for an offence or such other proceedings before an authority, or has 

given a statement to the police or a law enforcement agency, or is required to give 

testimony in an inquiry or proceedings before a Court outside Kenya, for the 

purpose of any treaty to which Kenya is a signatory.280 

                                                           
276 Section 8(2) of Witness Protection Program Act, 1996. 
277 Section 9 of Witness Protection Program Act, 1996. 
278 Section 2 defines “Participant” means a witness who is included in the programme. 
279  Section defines “Protected person” means a person who has been placed under protection in 

accordance with the provisions of the Act. Any person included in the programme, or to whom temporary 

protection pending full assessment is granted, or person related to a witness or a person who qualifies for 

protection on account of testimony given by the witness is within the ambit of a protected person. 
280 Section 3 of Witness Protection Act, 2006. 
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The Act provides for establishment of Witness Protection Advisory Board and 

Witness protection Appeals Tribunal. The Board advises the Witness Protection 

Agency generally with respect to performance of its functions. The Tribunal is 

vested with the power of review and ventilate the grievances relating to admission 

into the programme or termination of protection.281 

4.6.1 Organization and Structure  

Unlike other countries managing Witness Protection, the Witness Protection Act of 

Kenya is unique with a three tier structure. The Act provides for establishment of 

three authorities282:- 

i. Witness Protection Agency, 

ii. Witness Protection Advisory Board, and 

iii. Witness Protection Appeals Tribunal. 

The Act provides for establishment of Witness Protection Agency with is 

independent in discharge of functions and powers under the Act, without 

interference from any authority.283 The Agency appoints a Director on the advice of 

the Board. The director shall have powers necessary for performance of his 

functions conferred by the Act.284  The purpose of establishing an agency is for 

providing a framework and procedures for protection of persons facing risk or 

intimidation for cooperating with the Prosecution and other law enforcement 

agencies.285  The agency is vested with the power to establish and maintain the 

witness protection programme, to decide the criteria for eligibility of inclusion and 

exclusion of witness from the programme, determine the protection measures to be 

provided, and advise the Government on measures to protect witnesses. 286  The 

Agency can raise funds through gifts, and donations, provided the funds are used for 

discharge of functions under the Act.287 The Agency is bound to submit to the Board 

                                                           
281 http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/WitnessProtectionAct_No16of2006.pdf-(last 

visited on 01-06-2017) 
282 Id. 
283 Sections 3A and 3G of the Witness Protection Act, 2006. 
284 Section 3E of the Witness Protection Act, 2006. 
285 Section 3B of the Witness Protection Act, 2006. 
286 Section 3C of the Witness Protection Act, 2006. 
287 Section 3H of the Witness Protection Act, 2006. 
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within three months after the end of the financial year, a report of its operations 

during the financial year. The Board is required to submit the annual report to the 

Minister with fourteen days from receipt of report from the Agency.288 

The Witness Protection Advisory Board is constituted with the primary function of 

advising the Witness Protection Agency on discharge of its functions. The Board 

also makes recommendations on witness protection policies and supervises the 

overall operations of the Agency.289 

The Act provides for establishment of Witness Protection Appeals Tribunal, to 

furnish an opportunity to prefer an appeal by an aggrieved person for not being 

admitted or removal from the Programme by the Agency.290 

4.6.2 Protection Measures 

The Witness Protection agency is vested by the Act to establish and administer the 

witness protection program. The Agency ensures the protection, safety and welfare 

of the witnesses. The Protection measures include: 

i. Physical protection; 

ii. Relocation; 

iii. Change of identity; 

iv. Such other measures as may be necessary to ensure safety of the witnesses.291 

Another important feature of the Kenyan Witness Protection Act, is that the agency 

may suggest protective measures to be initiated by the Court during the proceedings. 

The Court may initiate the following measures during hearings. 

i. Use of pseudonyms; 

ii. Conducting in camera proceedings; 

iii. Use of video conferencing; 

                                                           
288 Section 3L of the Witness Protection Act, 2006. 
289 Section 3Q of the Witness Protection Act, 2006. 
290 Section 3U(4) of the Witness Protection Act, 2006. 
291 See: Section 4(2) of the Witness Protection Act, 2006. 
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iv. Using measures to obscure the identity of witnesses; 

v. Minimizing information relating to identification of witnesses.292 

The decision to include a witness in the Programme is vested with the Director. A 

person is included only if the director has so decided, the person has agreed to be 

included and a memorandum of understanding is signed by the witness.293 There is 

an explicit provision stating that admission of witness in the programme shall not be 

treated as a reward or as a means to influence or encourage the witness to give 

testimony or statement.294 

4.6.3 Criteria for inclusion of Witness 

The Act succinctly provides for the factors to be considered for inclusion of a 

witness. The director is required to consider the following factors before admission 

of a witness into the Programme295: 

(i) Gravity of the offence; 

(ii) Nature and importance of evidence; 

(iii) Any feasible alternative methods of protecting the witness; 

(iv)  Extent of the threat to the witness. 

It is observed that the Act, has a specific provision for temporary protection until a 

decision is taken by the director. This is provided in the event of urgent need for 

protection. The temporary protection is effected by an interim memorandum of 

understanding.296 

The amendment to the Act in 2010, has limited the assessment to the above four 

factors.297 In the opinion of the director, if there is no sufficient information relating 

                                                           
292 See Section 4(3) of the Witness Protection Act, 2006. 
293 See Sub-Section (2) of Section 5 of the Witness Protection Act, 2006. 
294 See Section 5(7) of the Witness Protection Act, 2006. 
295 See Section 6 of the Witness Protection Act, 2006. 
296 See Section 9 of the Witness Protection Act, 2006. 
297 See Sub-Section (1) of Section 6 of the Witness Protection Act, 2006. 
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to assessment of the factors for inclusion of the witness in the programme, the 

director may decide to exclude such a witness from programme.298  

The participant is required to enter into a memorandum of understanding with the 

Agency. The Memorandum sets forth the basis on which the participant is inducted 

into the programme and contains provisions relating to outstanding legal obligations 

of the participant, issue of any documents, surrender of passport, creation of new 

identity, welfare and other domestic or social obligations.299  

An overall analysis of the Witness Protection Act in Kenya, indicates that there 

exists a system for physical protection, identity change, and relocation, however, the 

Act is silent on the financial support to the witnesses included in the programme. 

There also exists a multi-agency task force comprising of the Police, administration 

at the provincial level, Judiciary, intelligence services, Anti-corruption commission, 

Ministry of Justice, and the National Counter-terrorism centre.300 

Another country which requires attention with respect to legislation on protection 

and security of witnesses is Philippines. In 1991, Philippines enacted the Witness 

Protection, Security and Benefit Act.  

4.7 WITNESS PROTECTION IN PHILIPPINES 

In recognizing the role of witness in dispensation of justice and acknowledging that 

prosecution case fails or succeeds depending on the testimony of witnesses. It was 

with the object of protecting witnesses from threat and intimidation, influence, bribe 

etc., the Philippines government took appropriate measures to provide effective 

protection to the witnesses in criminal proceedings and confer them with rights and 

benefits. The government enacted the Witness Protection, Security and Benefit Act, 

1991. The Act sought to protect a witness willing to testify before the Court, from 

allurements and any sort of reprisal.301 The implementation of the program is the 

responsibility of the Department of Justice which operates through its Secretary.302 

                                                           
298 See Sub-Section (2) of Section 6 of the Witness Protection Act, 2006. 
299 See Section 7 of the Witness Protection Act, 2006. 
300 See supra note 238. 
301  https://www.unafei.or.jp/publications/pdf/RS_No86/No86_05VE_Gana1.pdf (last visited on 01-06-

2017) 
302 See Section 3 of the Witness Protection, Security and Benefit Act, 1991. 
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4.7.1 Admission of witness in the Program 

The Act provides that any person who is a seen or has information in relation to a 

crime and has deposed or going to depose before a judicial, quasi-judicial or 

investigating authority may be included in the Program if certain conditions are 

fulfilled. The conditions for inclusion into the program are as follows303: 

i. Offence in which testimony is given is a serious offence as per the penal law 

ii. His testimony should be substantially corroborated with the material facts, 

iii. He or his family members are subjected to intimidation or threat to life or bodily 

injury likely to result in death, 

iv. He is not a law enforcement officer. If he is a law enforcement officer and likely 

to depose against other officers, only his immediate members of the family are 

entitled to protection. 

After examination of the application, if the department finds it in compliance with 

the requirements of the Act, the witness may be admitted in the Program. 

Another requirement under the Act is that the protected witness is required to 

execute a memorandum of agreement with the department. The memorandum 

contains clauses which imposes responsibilities on the protected person. The 

responsibilities inter alia include testifying and providing all necessary information 

to the law enforcing agency, to avoid commission of a crime, to comply with legal 

obligations, to regularly intimate the program officials of his whereabouts and 

activities.304 The breach of the terms of the memorandum results in termination of 

the protection.305 

4.7.2 Rights and Benefits of a protected witness 

The Act explicitly lays down the rights and benefits of a witness admitted to the 

program. The witness has the following rights and benefits under the Act306: 

                                                           
303 See Section 3 of the Witness Protection, Security and Benefit Act, 1991. 
304 See Section 5 of the Witness Protection, Security and Benefit Act, 1991. 
305 See Section 6 of the Witness Protection, Security and Benefit Act, 1991. 
306 See Section 8 of the Witness Protection, Security and Benefit Act, 1991. 



86 
 

   
 

(i) To have a housing facility till the time the threat perception mitigates or 

manageable. The witness also has a right of relocation and change of identity 

along with his family members. 

(ii) In the event of relocation, the department shall provide financial support to the 

witness. In other cases the department shall support the witness in obtaining a 

means of livelihood. 

(iii) The witness shall not be removed from the program merely because of his 

absence before any judicial or investigation authorities. The employer of the 

witness is also duty bound to pay full salary in case of absence from work due to 

witness duty.7 

(iv)  Right to receive travelling and subsistence allowances. 

(v) Free medical treatment, hospitalisation, medicines for any injury sustained in 

course of witness duty. 

(vi)  In the event of death of the protected witness due to his participation in the 

program, the family is entitled to burial benefit of Ten thousand Pesos.  

(vii)  In case of death or permanent disability, the dependent children of the protected 

witness are entitled to free education from primary to College level or 

University. 

It is pertinent to note that the Act has ensured speedy trial and disposal of the case 

within three months from the date of filing.307 This provision ensures that threat or 

intimidation of witnesses is not for a prolonged period. 

The protected witness admitted into the program is compelled to give his testimony 

and cannot refuse to give evidence. Failure or refusal to give evidence will entail 

action by the department resulting in arrest and detention of the witness pursuant to 

Court Order. 308  Perjury or Contempt proceedings are applicable to protected 

witnesses.309 

                                                           
307 See Section 9 of the Witness Protection, Security and Benefit Act, 1991. 
308 See Section 14 of the Witness Protection, Security and Benefit Act, 1991. 
309 See Section 15 of the Witness Protection, Security and Benefit Act, 1991. 
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The Witness Protection Act of Philippines appears to be more robust legislation. 

The Act authorises appropriation of Ten million pesos from the Government 

treasury to fulfil the object of the Act. 310  The welfare and security measures 

provided to witnesses and their family members, creates a secure environment for 

the witnesses. The provision for a speedy trial in the Witness Protection legislation, 

indicates a strong resolve to prevent intimidation and influence over witnesses.  

The South African Witness Protection Act, 1998, has provided for nine regional 

witness protection units which are administered by the National Director of public 

Prosecutions. In the following section the analysis of the South African Witness 

Protection Act is discussed. 

4.8  WITNESS PROTECTION IN SOUTH AFRICA 

South Africa enacted the Witness Protection Act, 1998, with the object of 

establishing an office for protecting witnesses, and provide for powers and functions 

of the director. The Act aims to provide temporary protection pending admission of 

a witness into the program and provide protection and necessary services to 

witnesses admitted into the program.311 

4.8.1 Organisation and Authorities 

The Act provides for establishment of an Office for Witness Protection, within the 

Department of Justice.312 A Director is appointed by the Minister of Justice, to head 

the Office for Witness Protection. The Act confers on the Director duties, functions 

and powers. The Director is under the control and directions of the Minister. The 

Director in discharge of his functions is assisted by witness protection officers, 

security officers, and Officers of the Department of Justice.313 

The Director General: Justice, appoints a Witness protection officers for each branch 

office. The Witness Protection officer controls and supervises the activities of the 

Security officers in the area. The Witness protection officer is required to submit 

                                                           
310 See Section 20 of the Witness Protection, Security and Benefit Act, 1991. 
311 https://www.gov.za/sites/default/files/gcis_document/201409/a112-98.pdf- (last visited on 01-06-

2017) 
312 See Section 2 of the Witness Protection Act, 1998. 
313 See Section 3 of the Witness Protection Act, 1998. 
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once in every six months, a written report to the Director, with respect to the 

activities carried out under the Act.314 

4.8.2 Admission of Witness for protection 

The Act provides for an application to be made by the witness who has a reasonable 

apprehension that his safety is likely to be threatened by any person or persons. The 

witness may report the threat perception to the investigating officer in the concerned 

trial, or any other officer incharge of Police Station, or the public prosecutor, and 

apply for protection.315 The concerned authority to whom the report is made, must 

forthwith inform the Director and submit the application to the witness protection 

officer or the Director.316  

Temporary protection may be provided to the witness pending the finalization of the 

application for protection. 317  The decision for temporary protection is taken by 

either by the Director or Witness Protection Officer. Where temporary protection is 

granted by the witness protection officer, he shall inform the Director within 48 

hours of placing the witness under protection.  

The eligibility criteria for placing a witness under protection is considered by 

Director. The following factors are considered in approving an application318:- 

i. The nature and extent of risk to the security of witness; 

ii. The nature of proceedings in which witness is likely to give evidence; 

iii. Any threat that the social interest would be affected if the witness is not placed 

under protection; 

iv. The relevancy and significance of evidence; 

v. Probability that the witness will be able to adjust to the protection; 

vi. The cost involved in protection; 

                                                           
314 See Sub-Section (5) of Section 5 of the Witness Protection Act, 1998. 
315 See Sub-Section (1) of Section 7 of the Witness Protection Act, 1998 
316 See Sub-Section (3) of Section 7 of the Witness Protection Act, 1998 
317 See Sub-Section (1) of Section 8 of the Witness Protection Act, 1998 
318 See Sub-Section (1) of Section 10 of the Witness Protection Act, 1998 
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vii. Alternative means of protection without placing the witness under protection. 

After considering the factors, the Director, may pending approval of the application, 

make provisional arrangements for protection, or refuse the application, or approve 

the application and place the witness under protection.319 In case the witness is 

placed under protection, the Director is required to enter into a Protection agreement 

with the witness. The Protection Agreement sets forth the obligations on the 

Director and the witness or relative of the witness.320 

The Director has an obligation to take reasonable steps to provide the protection and 

related services as mentioned in the Protection agreement. The Director is also 

obligated to ensure that the protected person placed under protection is not kept in 

any prison or police cell unless otherwise agreed.321 Similarly, the Act also imposes 

obligations on the protected person. Inter alia the following obligations are imposed 

on the protected person322:- 

(i) To give evidence as required in the proceedings of the case; 

(ii) To meet financial and legal obligations incurred by the witness including tax 

obligations and maintenance of children; 

(iii) To restrain from committing any offence; 

(iv)  To refrain from activities which may jeopardize his safety; 

(v) To inform Director of any civil proceedings pending against him; 

Unlike the legislation of Philippines, the Witness Protection Act, 1998, of South 

Africa, does not elaborately state the protection measures, however, the protection 

includes change of identity, relocation and other ancillary assistance and services 

provided to the protected person. 323  There is no explicit provision relating to 

financial payment to the witnesses placed under protection.  

                                                           
319 See Sub-Section (3) of Section 10 of the Witness Protection Act, 1998 
320 See Sub-Section (3) of Section 11 of the Witness Protection Act, 1998 
321 See Clause (a) of Sub-Section (4) of Section 11 of the Witness Protection Act, 1998 
322 See Clause (b) of Sub-Section (4) of Section 11 of the Witness Protection Act, 1998 
323 See Definition of the term ‘Protection’ in Section 2 of the Witness Protection Act, 1998. 
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Witness Protection legislations are not constituted in every country. There are 

countries which do not have a formal legislation on Witness Protection, however, 

the Police and law enforcement agencies, provide protection to witnesses. The 

United Kingdom has no formal legislation for witness protection. The National 

Crime Agency provides protection to the persons judged to be at risk of serious 

harm.324 

4.9  WITNESS PROTECTION IN THE UNITED KINGDOM 

The United Kingdom does not have an exclusive legislation or scheme for Witness 

protection. However, we find traces of witness protection in Serious Organised 

Crime and Police Act, 2005. The Act inter alia provides for protection of persons in 

investigation and proceedings, describes a protection provider,325prescribes offence 

for disclosing information relating to change of identity of persons protected and for 

disclosing the contents of protection arrangements, class of persons eligible for 

protection.326 

4.9.1 Eligibility Criteria for Protection 

The Schedule 5 of the Act describes elaborately, the class of persons eligible for 

protection. This inter alia includes a person who might be or who has been a witness 

in legal proceedings.327  

The Protection is accorded if the protection provider is of the opinion that the 

person’s safety is at risk, and the person is ordinarily resident in the United 

Kingdom. 328  For this purpose there is an arrangement made by the Protection 

                                                           
324 https://www.nationalcrimeagency.gov.uk/what-we-do/how-we-work/providing-specialist-capabilities-

for-law-enforcement/protected-persons (last visited on 01-06-2017). 
325 Section 82(5) of Serious Organised Crime and Police Act, 2005, defines a Protection Provider- 

 A protection provider is— 

(a) a chief officer of a police force in England and Wales; 

(b) a chief constable of a police force in Scotland; 

(c) the Chief Constable of the Police Service of Northern Ireland; 

(d) the Director General of SOCA; 

(e) any of the Commissioners for Her Majesty’s Revenue and Customs; 

(f) the Director of the Scottish Drug Enforcement Agency; 

(g) a person designated by a person mentioned in any of the preceding 

paragraphs to exercise his functions under this section. 
326See Part 2, Chapter 4- Protection of Witnesses and other persons and Schedule 5 of Serious Organised 

Crime and Police Act, 2005. 
327 See Schedule 5 of Serious Organised Crime and Police Act, 2005. 
328 See Sub-Section (1) of Section 82 of the Serious Organised Crime and Police Act, 2005. 



91 
 

   
 

provider. The following factors are considered before protection is granted to the 

witness329:- 

(i) Nature and extent of risk to the witness 

(ii) The expenditure of the arrangements 

(iii) The prospect that the person and his relatives will be able to adjust to the 

arrangements or changes made in the arrangement. 

(iv)  The nature of proceedings and the significance of the testimony of the witness. 

The Act prescribes offences for disclosing information mentioned in the 

arrangements. 330  The Act also makes it an offence for disclosing information 

relating to     protected persons who have been assigned new identity.331 

4.9.2  Protection Providers  

The Act prescribes the authorities responsible for making arrangements and granting 

protection. Following are the authorities authorised by the Act to grant 

protection332:- 

i. Serious Organised Crime Agency 

ii. Scottish Crime and Drug Enforcement Agency. 

iii. Chief of Police constable of Northern Ireland; 

iv. Chief constable of police in Scotland; 

v. Chief of Police force in England and Wales; 

vi. Commissioners of Revenue and Customs of Her Majesty; 

The National Crime Agency (NCA) is a national law enforcement agency in the 

United Kingdom.333 This agency is in the forefront of combating organised crime, 

                                                           
329 See Sub-Section (4) of Section 82 of the Serious Organised Crime and Police Act, 2005. 
330 Section 86 of the Serious Organised Crime and Police Act, 2005. 
331 Section 88 of the Serious Organised Crime and Police Act, 2005. 
332 See Sub-Section (5) of Section 82 of the Serious Organised Crime and Police Act, 2005. 
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drug trafficking, trafficking in human beings, trafficking in weapons, cyber crime, 

and economic offences. 334  The National Crime Agency leads the network of 

regional units for protected persons. The service provided is called the UK Protected 

Persons Service (UKPPS).  

4.9.3 Nature of Protection 

This service is managed by the NCA. The Metropolitan police, Scotland Police, and 

the Police of Northern Ireland are aligned with the UKPPS. The UKPPS functions 

independently of the police force and focuses more on ensuring safety of witnesses 

in accordance with the protection arrangements. The Central Bureau is the National 

headquarters of the UKPPS.335 

The nature of protection is personalised and depends on the extent of threat to the 

individual. The protection involves relocation of the witness to a safe location. The 

regional protection units then ensure that the location of the individual is 

inconspicuous and assist the individual in rebuilding their lives. In order to attain 

this, the cooperation of the individual is essential. The Protection units maintain 

high level of secrecy to maintain the new area safe and secure. The wishes of the 

witness as to relocation, place of work, schooling and other issues are kept in mind 

and fulfilled to the extent possible.336  

Although the United Kingdom does not have an exclusive legislation for witness 

protection, the Serious organised crime and the Police Act, 2005, makes provision 

for protection of witnesses in serious offences. It appears that the protection 

arrangement is made only in organised crimes and grave offences. The National 

Crime Agency manages the United Kingdom Protected Persons service.  

4.10  WITNESS SECURITY IN THE UNITED STATES OF AMERICA 

The US Congress acknowledged that law enforcement efforts could be enhanced if 

the witnesses and persons related to the witnesses were protected from harm likely 

to be inflicted on them due to their testimony in criminal proceedings. In the year 

                                                                                                                                                                          
333 The National Crime Agency (NCA) was founded on 7th October, 2013, with the Headquarters situated 

at London. 
334 supra note 324. 
335 Id. 
336 Id. 
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1970, the US Congress enacted the Organized Crime Control Act. Through this Act, 

the Attorney General was authorized to protect the witnesses who are potentially at 

risk for testifying against accused involved in organised crime.337The U.S. Code also 

contains a chapter on Protection of Witnesses.338 As a consequence, the Attorney-

General constituted the program to protect witnesses, called as the Witness Security 

Program.339  

The Witness Security Reform Act, 1984, further extended the authority of the 

Attorney-General under the Organized Crime Control Act. This included providing 

protection, security by way of relocation of witnesses in legal proceedings involving 

offences of organized crime or other serious offences, or a local offence involving a 

crime directed towards a witness.340 

4.10.1 Eligibility Criteria for Protection 

A witness is admitted in the Witness Security Program if he is a material witness in 

the following specific cases:- 

(i) Organised Crime and racketeering;341 

(ii) Drug trafficking offence;342 

(iii) Any serious federal felony in which if the witness testifies, is likely to be 

subjected to risk of threat or violence; 

(iv)  Any state offence similar to the above; 

(v) Administrative and other civil proceedings in which witness may be at risk. 

For inclusion of the Federal witness in the Witness Security program, an application 

form in the nature of request for acceptance in the program is created by the Witness 

                                                           
337 Section 501 Title V of Organised Crime Control Act, 1970; See Also: 18 U.S. Code §3521 
338 18. U.S.Code Part II Criminal Procedure, Chapter 224. 
339 Witness Security Program: Prospective Results and Participant Arrest data, Report to the Chairman, 

Subcommittee on Courts, Civil Liberties, and the administration of Justice, Committee on the Judiciary, 

House of Representatives, submitted by the United States, General Accounting Office  August 23, 1984. 

Available at https://www.gao.gov/assets/150/142083.pdf (last visited on 01-06-2017) 
340 Justice Manual, Title 9:Criminal 9-21.020 available at  https://www.justice.gov/jm/jm-9-21000-

witness -security#9-21.100 (last visited on 01-06-2017) 
341 18. U.S. Code §196(1). 
342 21. U.S. Code. 
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Security Special Operations Unit. The request for inclusion of the witness is made 

by the Government’s attorney. The form comprises of a summary of the testimony 

of the witness, nature of threat to witness, and any risk which the witness in the 

event of relocation to a new locality. On matters pertaining to inclusion of the 

witness in the Program, the government’s attorney seeks instructions from the 

Special Operations Witness Security Unit.343 

Besides federal witness being inducted into the program, The Witness Security 

Reform Act, 1984, authorizes the Attorney-General to ensure protection to State and 

local witnesses. For this purpose the State is required to enter into agreement to 

cooperate with the Attorney-General to enforce the provisions of the said Act. The 

State is reimbursed the expenses incurred. The United States Marshal Service 

(USMS) determines the terms of the reimbursement agreements. The State 

authorities are required to transfer the supervision of the local witness to the Federal 

authorities prior to the witness’s induction in the program. The Witness Security 

Program application should be routed to the appropriate United States attorneys. The 

United States Attorney reviews the application and offers suggestion to the Office of 

Enforcement Operations (OEO) for deliberation.344 

The Attorney-General has powers under the U.S. Code, to take such protection 

measures including relocation and other measures ensuring the well-being of the 

witness. 

4.10.2 Protection Measures 

The Attorney-General shall take such action for protection of a witness, or a 

potential witness or family member of the witness, as may be necessary to protect 

the person from bodily injury, and to provide health, safety, and welfare, and 

psychological well being of that person.345 

                                                           
343  Justice Manual, Title 9:Criminal 9-21.100 available at  https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
344Justice Manual, Title 9:Criminal 9-21.140 available at https://www.justice.gov/jm/jm-9-21000-witness-

security#9-21.100 (last visited on 01-06-2017) 
345 18. U.S. Code § 3521 (b) (1). 
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The Attorney-General may by regulation provide for the following measures to 

protect the witness346: 

(i) Provide documentation pertaining to new identity assumed ; 

(ii) Housing for the protected person; 

(iii) Transportation of household furniture and other property to the new residence, 

(iv)  Payment of basic living expenses; 

(v)  Assistance in securing employment; 

(vi)  Other services as may be necessary to assist the witness in become self-

sufficient; 

(vii)  Exercising caution in disclosing the identity or location of the witness if such 

disclosure is likely to jeopardise the witness;347 

(viii) Exempt procurement of materials, services, and construction of safe sites within 

existing buildings from other provisions of the law, in order to maintain the 

integrity of the witness security program. 

 The protection measures apply to witness admitted into the witness security 

program. The admission of the witness is the outcome of an elaborate process 

involving number of authorities. 

4.10.3 Admission of the witness in the Program 

The Organised Crime Control Act, 1970, provided for an elaborate process for 

admission of witness in the witness security program. The OEO, Criminal Division 

is vested with the task of monitoring the program. 

The admission of a witness in the program requires action by a number of parties. 

The admission request outlines the significance of the case. It involves the following 

stages in processing a request for admission348:- 

                                                           
346 18. U.S. Code § 3521 (b) (1). 
347 See 18. U.S. Code § 3521 (b) (3, ) provides a penalty of $5000, or imprisonment for five years, or 

both, upon any person who without the authority of the Attorney-General discloses any information 

received from Attorney-General.  
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i. The prosecuting attorney transmits an admission request to the OEO. The OEO 

is responsible for determining whether a witness is eligible for admission into 

the program.  

ii. After receipt of the request the appropriate agency e.g. Federal Bureau of 

Investigation (FBI) is required to submit a report regarding the threat perception 

to the life of the witness. The opinion of the Criminal Division Unit is sought on 

the specific case with comments. 

iii. The USMS is directed to conduct a preliminary interview with the witness and 

his/her relatives. 

iv. The OEO makes its decision about eligibility of the witness for the program only 

after receiving the above mentioned information. 

The USMS is accountable for long term protection of the witness. The USMS 

renders protection by creating new identities for witnesses with necessary 

supporting documents, relocation of the witness to a safe location, providing 

temporary living subsistence till the time they are self- sufficient. The USMS also 

provides social service measures such as psychological counselling, medical 

treatment etc.  The main purpose of the social service measures is to make the 

protected witness inclusive in the new community in which he/she has been 

relocated. 349  The Act has authorised the Attorney-General to decide on matters 

pertaining to inclusion of the witness in the program. However, the Attorney-

General may delegate the authority of inclusion of the witness in the program to the 

Deputy Attorney-General, Associate Attorney-General, and Assistant Attorney-

General of the Criminal and Civil Divisions.350  

The Attorney-General is mandated by the Act to procure and assess the information 

regarding the suitability of the witness for inclusion in the Program. This 

                                                                                                                                                                          
348 Witness Security Program: Prospective Results and Participant Arrest data, Report to the Chairman, 

Subcommittee on Courts, Civil Liberties, and the administration of Justice, Committee on the Judiciary, 

House of Representatives, submitted by the United States, General Accounting Office  August 23, 1984. 

Available at https://www.gao.gov/assets/150/142083.pdf (last visited on 01-06-2017) 
349 Id. 
350 Vide Attorney-General Order 1072-84, the Attorney-General has specifically designated the above 

authorities and OEO Director to authorise applications for witnesses or prospective witnesses to be 

admitted into the Program. See Justice Manual, Title 9: Criminal 9-21.200 available at  

https://www.justice.gov/jm/jm-9-21000-witness-security#9-21.100 (last visited on 01-06-2017) 
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information includes the threat perception, the criminal history of the witness, and 

psychological assessment of the witness and family members intended to be 

included in the program. In addition to these considerations, the Attorney-General is 

also required to evaluate the risk the witness and the relatives may present to the 

community where they are located. If the danger to the new community outweighs 

the need for protection, the Attorney-General is required to exclude the witness from 

the Program. The Attorney General in evaluating the risk must take into account the 

criminal record, alternative methods of protection if not admitted to the Program, 

attempt to obtain testimony from other sources.351  

Before admission of the witness into the Program, the witness has to fulfil the 

following obligations:- 

i. Make payment of any known debt for which there is a valid judgment, or make 

necessary arrangements to pay; 

ii. Ensure that all outstanding civil and criminal obligations such as fines, 

community service, etc.; 

iii. To provide the documents pertaining to child custody; 

iv. To provide appropriate immigration documents.352 

An additional condition for induction of the witness in the Program is that the 

Department may intimate the local enforcement agency about the presence of the 

witness in the community and furnish criminal history of the witness if any, conduct 

drug or alcohol testing or substance abuse testing, and set other conditions in the 

best interests of the Program.353There exists a provision for emergency authorisation 

if it is determined that a witness is in imminent danger of any injury or threat to life, 

and the concerned investigative agency is unable to provide necessary protection. 

The OEO can direct emergency Program protection to be provided by the USMS 

even before completion of the assessment of the risk factor and execution of the 

                                                           
351 Justice Manual, Title 9:Criminal 9-21.100 available at  https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
352 Id. 
353 Id. 
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Memorandum of Understanding with the witness.354 The expenses incurred by the 

witness and the family members of the witnesses before authorization into the 

Program is the responsibility of the agency or division.355  

4.10.4 Procedures for Protection 

On receiving the application for witness protection, the OEO makes necessary 

arrangements for the USMS to interview the witness. This forms part of the 

application review process in which a preliminary interview is held. The factors to 

be assessed by the OEO at the time of receipt of application are (1) the witness is a 

material and essential to the case, (2) witness is endangered, and (3) the need for 

protection and participation in the program. The purpose of the interview is to 

disseminate the program guidelines services which the witness is expected to 

receive and cannot receive. This interview also facilitates resolution of issue on any 

matter before the decision is taken on program authorization and relocation of the 

witness.356 

Before a witness is included in the witness security program, the OEO makes 

necessary arrangements for psychological testing and evaluation for the witness and 

the relatives. The psychological test is conducted to determine if the protected 

witness is a threat to the new community in which he/she has been relocated. The 

witness is required to sign a release form before the psychological evaluation is 

conducted. This authorises the department to use the results of the test for any 

lawful use.357 

 It is incumbent on the Assistant United States Attorney, and the law enforcement 

agency, to furnish to the OEO the request for authorisation at the earliest possible 

time. This is to ensure that USMS gets sufficient time for preliminary interview, 

                                                           
354  Justice Manual, Title 9:Criminal 9-21.220 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
355  Justice Manual, Title 9:Criminal 9-21.320 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
356  Justice Manual, Title 9:Criminal 9-21.300 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
357  Justice Manual, Title 9:Criminal 9-21.330 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
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psychological testing, appropriate review and for making necessary arrangements 

for protection to the witness.358 

When it is decided that a witness is suitable for inclusion in the Program, the witness 

and the family members if any, are required to sign a Memorandum of 

Understanding. The witness is obligated to satisfy the commitments laid in the 

Memorandum. Similarly, the USMS is obligated to fulfil each commitment 

mentioned in the memorandum so long as witness is compliant. The services not 

listed in the memorandum are not to be provided to the witness by the USMS.359 

Besides, the Memorandum of Understanding, all other documents relating to the 

protected witness are to be handled specially. All documents are marked with 

security designation “Sensitive Investigative matter.” The Court matters discussing a 

protected witness is filed under seal.360 

In the event of witness being relocated, the witness is obligated not to keep the area 

of relocation confidential. The area of relocation is known only to USMS, and must 

not be made to known to case advocates or other staffs. The witnesses are contacted 

through the OEO or the USMS. 361 A significant aspect of the witness security 

program is that the witness is provided continued protection even after the witness 

ceases to be part of the Program. 

There is provision for continuing protection for witness admitted in the witness 

security program. This continued protection is available in the courtroom for 

testimony connected to case or cases for which witness was admitted into the 

program. In the event of witness being endangered due to previous cooperation 

under the program, the need for protection can be reviewed and appropriate steps to 

protect the witness can be taken.362  

                                                           
358  Justice Manual, Title 9:Criminal 9-21.400 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
359  Justice Manual, Title 9:Criminal 9-21.500 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
360  Justice Manual, Title 9:Criminal 9-21.940 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
361  Justice Manual, Title 9:Criminal 9-21.950 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
362 See Justice Manual, Title 9:Criminal 9-21.990 available at https://www.justice.gov/jm/jm-9-21000-

witness-security#9-21.100 (last visited on 01-06-2017) 
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The United States Federal Witness Security Program, is comprehensive and includes 

physical protection, change of identity, relocation, financial support, financial 

payment and other services to support the protected witness. 

The basic features of the various witness protection programs can be summarised as 

under:-363 

(i) Generally, the protection is accorded to witnesses who testify in trial relating to 

‘serious’ offences. 

(ii) The protection is provided at the stage of investigation and continues till the trial 

is concluded. In some countries it continues even after trial if the threat 

perception still exists. 

(iii) There is a determination by some authority e.g. Police authority, Government 

constituted authority or by the Court that a witness requires protection. 

(iv)  The authorities designated with the task of operation of the witness protection 

program, have to enter into a Memorandum of Understanding 

(MOU)/Agreement with the witnesses. The Memorandum/Agreement outlines 

the mutual obligations. 

(v) As part of the MOU, the witness agrees to depose while the authorities agree to 

bear the expenses of relocation, custody of children, and other welfare measures. 

(vi) The main type of protection measures includes Change of identity of the witness 

and relocation of witnesses. Few countries provide financial payment together 

with social and welfare measures. 

(vii)  Physical Protection is extended to family members of the witnesses or close 

relatives. 

(viii) Non-disclosure of the identity of the witness or other sensitive information 

relating to the witness. 

                                                           
363 See, Committee on Reforms of Criminal Justice System, Government of India, Ministry of Home 

Affairs, under the Chairmanship of Dr. Justice V.S. Malimath, was submitted to Government of India, in 

2003. 
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(ix) The new identity and address of the witness will not be published in any Court 

proceedings nor in the media. 

(x) Breach of the agreed terms and conditions by the protected witness will result in 

termination of the MOU. 

In India, despite several recommendations of the Law Commission of India in their 

reports, 364  the Malimath Committee report, 365 and Judgements of the Supreme 

Court, a comprehensive Witness Protection Program did not see light of day.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 

                                                                                                                                            

4.11 WITNESS PROTECTION INITIATIVE IN INDIA 

It was only in the year 2018, that the Government of India, submitted an affidavit to 

the Supreme Court,366emphasising the need to give confidence to witnesses to assist 

the law enforcement agencies and the judicial authorities. To give effect to this, the 

Witness Protection Scheme 2018, was prepared to safeguard the witnesses and their 

family members. The scheme was submitted to the Supreme Court which gave its 

imprimatur.367  

4.11.1 Object of the Scheme 

The Witness Protection Scheme 2018, was introduced to provide assurance to 

protect witnesses fearing intimidation or reprisal, and as a consequence secure their 

cooperation in any investigation, prosecution and trial of offences. The main object 

of the scheme is to give confidence to witnesses to come forward to assist the law 

enforcement agencies and the Judiciary with an assurance of full safety. The aim of 

the scheme was to prescribe measures to protect witnesses and their family members 

from intimidation or threats against their lives, property and reputation.368  

 

 

                                                           
364  THE 14TH, 178TH and 198TH REPORTS OF LAW COMMISSION OF INDIA, submitted to the 

Government of India, in the years 1958, 2001, and 2006 respectively. 
365 See, Malimath Committee on Reforms of Criminal Justice System, 2003, supra note 25. 
366 In the Case of Mahender Chawla, supra note 218. 
367 Id. 
368 Witness Protection Scheme 2018, available at https:/ /mha.gov.in /sites /default /files/Documents_ 

PolNGuide_ finalWPS_08072019.pdf. (last visited on 17-05-2019) 
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4.11.2 Justification for the Scheme 

The need for the scheme arose due to extraordinary proportion of trials in which 

witnesses faced threat to life and property, as a consequence of which witnesses turn 

hostile. The need for a comprehensive witness protection program was asserted by 

the Supreme Court through its decisions.369 The Supreme Court asserted that “It is 

the salutary duty of every witness who has the knowledge of the commission of the 

crime to assist the State in giving evidence.”370  This view was affirmed by the 

Malimath Committee Report “by giving evidence relating to the commission of an 

offence, he performs a sacred duty of assisting the court to discover the truth.” The 

need for protection of witnesses was also reiterated by the National Police 

Commission.371 The Police commission report stated “prosecution witnesses are 

turning hostile because of pressure of accused and there is need of regulation to 

check manipulation of witnesses.”  

In the case of Zahira Habibullah Sheikh v. State of Gujarat372, the Supreme Court 

while defining fair trial asserted “If the witness himself is incapacitated from acting 

as the eyes and ears of justice, the trial gets putrefied and paralysed, and it no 

longer can constitute a fair trial.” The Court highlighted that it was time to give 

serious attention in the direction of protection of witnesses so as to ensure that 

ultimate truth is brought before the court and justice is done. The Court further 

emphasised that State has a definite role in protecting witnesses, atleast in serious 

crimes to begin with.  

 The Legislature has initiated measures such as making it an offence for criminal 

intimidation of witnesses in the Indian Penal Code.373 Similarly, there are other 

special laws such as Whistle Blowers Protection Act, 2011, or Protection of 

Children from Sexual offences Act, 2012, etc. providing for safeguarding witnesses 

against threat or intimidation. However, there was no comprehensive structured 

programme addressing the phenomenon of witnesses turning hostile. 

                                                           
369See State of Gujarat v. Anirudh Singh (1997) 6 SCC 514; Zahira Habibullah Sheikh v. State of Gujarat 

(2004) 4 SCC 158; NHRC v. State of Gujarat 2003 (9) SCALE 329; Sakshi v. Union of India (2004) 5 

SCC 518. 
370 State of Gujarat v. Anirudh Singh  (1997) 6 SCC 514. 
371  The 4TH NATIONAL POLICE COMMISSION REPORT 1980. 
372 (2004) 4 SCC 158 
373 Section 195A of Indian Penal Code, 1860, prescribes a punishment for seven years  of imprisonment. 
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The nature of offences in recent years have also become more diverse. Terrorism, 

and organised crimes have grown and therefore it was essential to build confidence 

in the witnesses to have trust in the criminal justice system. A secure environment 

needed to be created to assist the law enforcement and prosecuting agencies. 

Therefore, there was a need for a scheme address the witness protection measures 

and procedure in the country in a uniform manner.374 

The Central Government framed the scheme in April, 2018, in consultation with the 

National Legal Services Authority (NALSA) and Bureau of Police Research and 

Development (BPRD) and requested all States and Union Territories to extend their 

suggestions by 31st May, 2018. Based on the inputs from the States and Union 

Territories, the Central Government finalised the scheme and submitted to the 

Supreme Court in November, 2018.375 

4.11.3 Scope of the Witness Protection Scheme 2018 

Witness protection in the simplest form can be provided in the form of physical 

protection by Police and escort to the Court or using audio video means for 

recording the testimony. However, extraordinary measures may be required in 

serious offences in which primacy has to be given to safety of the witness. These 

measures include offering temporary residence in a safe location, concealment of the 

identity, providing new identity, and relocation at an undisclosed place. This 

Scheme affords protection needs of a witness on an ad-hoc basis, contingent upon 

the vulnerability of witnesses and threat perception.376 Thus, it can be derived that 

the scheme is confined only to witnesses facing threat perception. The scheme has 

detailed procedure which needs to be complied before applying the scheme to a 

witness. 

The scheme applies with respect to offences which are punishable with death or life 

imprisonment or an imprisonment upto seven years and above and includes offences 

punishable under Sections 354, 354A, 354B, 354C, 354D, and 509 of IPC.377 

                                                           
374 See supra note 368. 
375Inputs received from 18 States/Union Territories, 5 State Legal Services Authorities, civil society 

members, three High Courts and Police personnel. 
376 See supra note 368. 
377 Clause 2(i) of the Witness Protection Scheme 2018. 
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4.11.4 Procedure for Induction of witness into the Scheme 

The Witness Protection Scheme provides constitution of Competent Authority378, 

and a Witness protection Cell.379 The scheme prescribes that the witness shall move 

an application before a Competent Authority in the form prescribed. The applicant 

in the application seeks a Witness protection Order. 380  The application may be 

moved by the witness or his family member, or his advocate, or the Investigating 

officer/Station House officer(SHO)/Sub-Divisional Police officer (SDPO)/Prison 

Superintendent of Police, and the same should be forwarded through the Prosecutor 

concerned.381 

Once an application is received by the Competent Authority, the member secretary 

of the Competent Authority is obligated to pass an order for calling a Threat 

Analysis Report from the Assistant Commissioner of Police or Deputy 

Superintendent of Police.382 The Competent Authority is authorised to pass such 

orders for provisional protection during the pendency of the application.383 

 The scheme envisages that the threat analysis report is prepared expeditiously by 

upholding confidentiality of the applicant. The threat analysis report should be 

submitted to the Competent Authority within five working days of receipt of the 

Witness Protection Order. The threat analysis report classifies the threat perception 

and embodies suggestive protection measures for the witness or his family.384 

Apart from the threat analysis report submitted by the concerned Police authority, 

the Competent Authority is obligated to interact either personally or through 

                                                           
378 As per Clause 2 (c) “Competent Authority- means a Standing Committee in each District chaired by 

District and Sessions Judge with the Head of the Police in the District as Member and Head of the 

Prosecution in the District as its Member Secretary.” 
379 Clause 2(o) defines “Witness Protection Cell as a dedicated Cell of States/UT Police or Central Police 

Agencies assigned the duty to implement the witness protection order.” 
380 Witness Protection Order means an order passed by the Competent authority detailing the witness 

protection measures to be taken. 
381 Clause 2(l) of the Witness Protection Scheme 2018. 
382 Clause 2(j) States that “Threat Analysis Report means a detailed report prepared and submitted by the 

Head of the Police in the District investigating the case with regard to the seriousness and credibility of 

the threat perception to the witness or his family members. It shall contain specific details about the 

nature of threats by the witness or his family to their life, reputation or property apart from analyzing the 

extent, the persons making the threat, have the intent, motive and resources to implement the threats. It 

shall also categorize the threat perception apart from suggesting the specific witness protection measures 

which deserves to be taken in the matter.” 
383 Clause 6(b) of the Witness Protection Scheme 2018. 
384 Clause 6(c) and (d)of the Witness Protection Scheme 2018. 
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electronic means with the witness and his/her family so as to ascertain the protection 

needs of the witness and his family. The hearings on witness protection application 

shall be held in-camera by the Competent Authority. The application for witness 

protection shall be disposed of within five working days from the receipt of the 

threat analysis report.385 

The Witness Protection Order passed by the Competent authority is to be 

implemented by the Witness Protection Cell. 386  The Head of the Police in the 

State/Union Territory shall be accountable for implementation of the witness 

protection orders. Whereas the Department of Home in the concerned State/Union 

Territory,387shall implement the Witness Protection Order if it relates to change of 

identity and/or relocation of the witness. The Witness Protection Cell is mandated to 

submit a monthly follow-up report before the Competent Authority. 388  The 

Competent Authority has the power to revise the Witness Protection Order.389 

The Scheme also provides for a mechanism for review of the decision of the 

Competent Authority. A review application may be filed within 15 days of the Order 

by the aggrieved witness or the police authorities.390 

4.11.5  Eligibility criteria for witness protection 

The scheme defines the term ‘Witness’ to mean “any person who possesses 

information or document about any offence”.391The Scheme has categorised the 

witnesses on the basis of threat perception. The scheme outlines three categories 

which are as follows:- 

i. Category ‘A’: Cases in which the threat extends to life of witness or his family 

members, during the stage of investigation or thereafter. 

ii. Category ‘B’: Cases in which threat extends to safety, reputation or property of 

the witness, during investigation or thereafter. 

                                                           
385 Clause 6(f) and (g) of the Witness Protection Scheme 2018. 
386 Clause 2(o) defines “Witness Protection Cell as a dedicated cell of the StateUT Police or Central 

Police Agencies assigned the duty to implement the witness protection order.” 
387 Clause 6(h) of the Witness Protection Scheme 2018. 
388 Clause 8 of the Witness Protection Scheme 2018. 
389 Clause 6(j) of the Witness Protection Scheme 2018. 
390 Clause 15 of the Witness Protection Scheme 2018. 
391 Clause 2(k) of the Witness Protection Scheme 2018. 
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iii. Category ‘C’: Cases wherein the threat is moderate and extends to intimidation 

or harassment of the witness, during investigation or thereafter. 

Based on the categorisation, the witness protection measures proposed are 

proportionate to the threat perception. The types of protection measures provided are 

enlisted below. 

4.11.6 Protection Measures 

The protection measures are to be provided for a limited period not exceeding three 

months at a time. The protection measures ordered are proportionate to the threat 

perception.392The following protection measures are provided under the Scheme:- 

a) Measures to prevent face to face contact between accused and the witness; 

b) inspection of telephone calls and mails; 

c) measures to change the telephone number or provide a special unlisted telephone 

number; 

d) Configure security device at the residence of the witness which includes security 

doors, CCTVs, alarms, etc. 

e) Maintain confidentiality and concealment of identity of witness; 

f) Emergency contact persons for the witness; 

g) Close protection, and consistent patrolling around the house of the witness; 

h) Provisional shifting of residence; 

i) Escort to and from the court and providing a government vehicle, or funding for 

conveyance on the date of hearing; 

j) Conduct of in-camera proceedings in Court; 

k) Permitting a support person to remain present in the Court during the recording 

of testimony; 

                                                           
392 Clause 7 of the Witness Protection Scheme 2018. 
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l) Use of specifically designed Vulnerable witness deposition rooms in the Court 

premises, with special arrangements like live video link, and other technological 

devices to safeguard the witness; 

m) Expeditious recording of testimony during trial on day to day basis without 

adjournments; 

n) Periodical financial support or grants to the witness from the Witness Protection 

Fund393 for the purpose of re-location, sustenance or starting a new avocation; 

o) Any other form of protection as may be required. 

The implementation of the Witness Protection Order is monitored by the Competent 

Authority. Monthly follow-up reports are submitted to the Competent authority by 

the Witness Protection Cell. The Competent Authority reviews the Witness 

Protection Order on a quarterly basis.394 

Besides the protection measures enlisted in Clause 7 of the Scheme, measures to 

protect identity of the witness is also sufficiently provided. Aplication seeking 

identity protection is required to be filed before the Competent Authority during the 

course of investigation of an offence or trial. After receipt of application, the 

member secretary of the Competent Authority shall call for threat analysis report. 

The Competent Authority determines whether it is necessary to pass identity 

protection order. Upon passing of the Order protecting the identity of the witness, 

the Witness Protection Cell is responsible for protection of identity of the witness or 

his/her family members.395   

The Scheme also provides for change of identity of the witness in appropriate cases 

based on the threat analysis report. The application is to be moved by the witness 

before the Competent Authority. The change of identity includes new name, 

profession or avocation, parentage, and provision of supporting documents. The new 

                                                           
393 Clause 2(n) of the Witness Protection Scheme 2018, defines “Witness Protection Fund means the fund 

created for bearing of the expenses incurred during the implementation of Witness Protection Order 

passed by the Competent Authority under this scheme.” 
394 supra note 392. 
395 Clause 9 of the Witness Protection Scheme 2018. 
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identity does not deprive the witness from existing educational, professional or 

property rights.396 

In suitable cases, if there is a request from the witness for relocation, a decision is 

taken by the Competent Authority after assessment of the threat analysis report. The 

Competent Authority may pass an Order for relocation of witness to a safer place 

within the State/Union Territory. The expenses are borne from the Witness 

Protection Fund.397 

In addition to the protection measures enumerated in the Scheme, the Supreme 

Court has mooted for establishment of Vulnerable Witness Deposition 

Complexes. 398  These Complexes ensure that there is a secure and conducive 

environment for witnesses in order to encourage them to make a statement. The 

main purpose of establishing these complexes was that a large proportion of 

witnesses were turning hostile due to lack of protection particularly women and 

children.399 

The Scheme lays the obligation of sensitising the witnesses on the Investigation 

Officers and the Courts. The nature and salient features of the Witness Protection 

Scheme should be informed to all witnesses.400 

The stakeholders including Police, Prosecution authorities, Court Staff, advocates 

from both sides shall uphold confidentiality and ensure that under no circumstance 

any record, document, or information in connection with matter under the scheme 

shall be shared with any person unless a written order is obtained from the Court.401 

                                                           
396 Clause 10 of the Witness Protection Scheme 2018. 
397 Clause 11 of the Witness Protection Scheme 2018. 
398 A Vulnerable Witness Deposition Complex provides facilities like separate witness room, separate 

accused room, play area for the child witnesses, pantry, separate toilet and an exclusive and comfortable 

waiting area and is equipped with all the facilities of audio-visual exchange for a free interface between 

the presiding Judge, the witness and the accused without witness facing the accused. The Complex has a 

separate entry for vulnerable witnesses, so that they do not come in direct contact with accused. There are 

provisions for support persons, pre-trial court visit and facilities for pick and drop of the witnesses from 

their residence; See also Mahender Chawla, supra note 218. 
399 See supra note 218. 
400 Clause 12 of the Witness Protection Scheme 2018. 
401 Clause 13 of the Witness Protection Scheme 2018. 
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To fulfil the objectives of the scheme and meet the expenditure involved in 

protecting witnesses the scheme has provided for establishment of State Witness 

Protection Fund. 

4.11.7 Witness Protection Fund 

The Witness Protection Fund is constituted to disburse the expenses incurred for 

implementation of the Witness Protection Order.The Witness Protection Fund 

involves of budgetary allocation in the Annual Budget prepared by the State 

Government. The amount of costs collected by the Courts/Tribunals also forms part 

of the fund. Donations and contributions from Charitable Institutions/Organisations 

and individuals, and funds received under Corporate Social responsibility can also 

form part of the Fund. The Fund is managed by the Ministry of Home under the 

State/Union Territory.402 

It is clear from the perusal of the Witness Protection Scheme, 2018, that the 

essential features include identifying the categories of threat perception, the Threat 

Analysis Report, the types of protection measures, protection of identity, change of 

identity, and relocation of the witness in appropriate cases, etc. This benevolent 

scheme is aimed not only to fortify the criminal justice system but also advancing 

the cause of justice.403 The scheme is a watershed moment in safeguarding witnesses 

from turning hostile in criminal trials. 

Therefore, the Supreme Court gave its imprimatur to the Scheme and madated all 

the States/Union Territories to enforce the scheme in letter and spirit until the 

enactment of a statute by the Legislature. However, despite the lapse of one year 

from the decision of the Court, most of the States have not yet enforced the Witness 

Protection Scheme 2018. The Court directed all the States/Union Territories to 

establish Vulnerable Witness Deposition Complexes by the end of the year 2019. 

The Witness Protection Scheme 2018, is in its nascent stage. The scheme is not 

comprehensive in all respects though it is modelled on the witness protection 

programs of other countries. There is a need for comparative analysis with witness 

protection programs of other countries with similar legal systems. The analysis will 

                                                           
402 Clause 4 of the Witness Protection Scheme 2018. 
403 See supra note 218. 
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assist in identifying the shortfalls and improving the scheme. The improvements will 

aid in making the scheme robust until the enactment of a comprehensive legislation. 

4.12 COMPARATIVE STUDY OF WITNESS PROTECTION SCHEME 2018 

AND WITNESS PROTECTION PROGRAMS OF THE OTHER 

COUNTRIES  

The Comparative analysis of other witness protection legislation and the Indian 

Witness Protection Scheme 2018, is essentially to identify the deficiencies to 

improve and fortify the scheme. The analysis is based on striking characteristics 

found in the witness protection programs of Canada, Australia, Kenya, South Africa, 

Philippines, the United Kingdom, and the United States of America. The 

comparative analysis is restricted to criteria based on legislative regime, Eligibility 

Criteria, Protective agreements, Protection measures, and Organisational Structure. 

(i) Legislative regime 

The study of the witness protection programs of the aforesaid countries except the 

United Kingdom, signifies that there is an enactment of legislation by the legislature 

than merely an executive act. In India, the Witness Protection Scheme 2018, does 

not have a legislative basis. The Supreme Court by giving its imprimatur to the 

Scheme and making it part of the Judgment, makes it a law under Article 141/142 of 

the Constitution of India, until a suitable legislation is enacted by the Parliament or 

State legislatures on the subject.404  In the absence of legislative basis this scheme is 

treated solely as a political activity.405 An enabling legislation on the subject of 

witness protection is required at the federal or State level in India.  

(ii) Eligibility Criteria 

The analysis of the Witness Protection Programs of other countries indicates 

similarity with respect to the nature of protection offered. However, there are 

differences as to eligibility criteria and the manner in which protection is offered.406 

One of the eligibility criteria included in Canadian Act, mentions alternative 

                                                           
404 See supra note 218. 
405 See supra note 238. 
406 Id. 
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methods of protecting the witness without being inducted in the Program. 407 

Similarly, in Kenya, in assessing the factors for including the witness in the 

Program, viable alternative methods of protecting the witness are assessed.408 In 

South Africa as well, we observe that there is a provision for alternate means of 

protection without placing the witness under protection under the Act.409  In the 

Witness Protection Scheme 2018, the Government has omitted to consider 

comprehensive eligibility criteria, except for categorisation of witnesses on the basis 

of threat perception. Moreover, if the witness/applicant under the scheme is not 

admitted into the scheme, there is no viable alternative in the Scheme to protect such 

a witness at risk. Another criteria for admission of the witness into the program is 

assessment of psychological examination, criminal record etc. of witness.  

The admission into the Australian NWPP mandates psychological examination, 

criminal record etc. of witness to be taken into consideration.410 Similarly, in the 

United States of America, besides information relating to the threat perception, the 

criminal history of the witness, and psychological assessment of the witness and 

family members intended to be included in the program are taken into 

consideration.411  However, the Indian scheme does not empower the Competent 

Authority to consider the psychological examination or criminal history of the 

witness applicant. The Competent Authority assesses the application solely on the 

basis of the Threat Analysis Report. 

(iii)  Protection Agreements 

Protection Agreement between the protected witness and the Protecting Agency 

regulates the relationship between the two. The nature and extent of protection is set 

forth in agreement. It also delineates the obligations of the parties. For successfully 

implementing protection measures, the protection agreements are essential.The 

study of witness protection legislations or arrangements in the various countries, 

reveals that all have a provision for Protection agreements or memorandum of 

understanding. The Memorandum of understanding or Protection agreements 

                                                           
407 supra note 392. 
408 See Section 6 of the Witness Protection Act, 2006. 
409 See Sub-Section (1) of Section 10 of the Witness Protection Act, 1998. 
410 See Section 8 of Witness Protection Act, 1994. 
411 supra note 343. 
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provide for the terms of protection and imposes obligations on the 

protectee/participant/witness and the authority responsible for protection. However, 

the Witness Protection Scheme 2018, fails to make a provision for an agreement 

between the Competent Authority and witness.  

(iv)  Protection Measures 

With respect to the protection measures, most of the witness protection programs 

provide for similar protection measures depending on the circumstances of the case  

and the risk assessment involved. physical protection, change of identity, relocation, 

financial support and other services such as counselling, medical treatment, burial 

benefit etc.412 The Witness Protection legislation of Kenya has a specific provision 

that the admission of the witness into the program shall not to be treated as a reward 

or as a means to influence or encourage the witness to give testimony.413 Similarly, 

the Australian legislation, we find an explicit provision stating that the induction of 

a witness in the NWPP is not to be executed as a reward or means to persuade the 

witness to give evidence or to make a statement.414 The Witness Protection Scheme 

2018, has no such provision so as not to treat the protection measures as a reward 

for testimony. Therefore, providing these measures could be perceived as partisan 

approach by the State towards the prosecution witnesses.  

In the context of nature of protection measures, the rights and benefits of Philippines 

needs a special mention. The Philippines Witness Protection, Security and Benefit 

Act, 1991, provides for not only witness security but also benefits to the witness. It 

inter alia provides for financial support which includes provision of means of 

livelihood of children, continued protection in the program even if the witness was 

absent before judicial authority, employer duty bound to pay full salary in case of 

absence from work due to witness duty. Free medical treatment, hospitalisation, and 

burial benefit of 10,000 Pesos incase of death, education for dependent children 

from primary to College/University level.415 The Act also further provides for a 

speedy trial and disposal of the case within three months. 

                                                           
412 See supra note 238 
413 See supra note 294 
414 See supra note 254. 
415 See supra note 306. 
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The United States of America in its Witness Security Program, inter alia provides 

for basic living expenses, housing, transportation of furniture and property to the 

new residence.416  The Witness Protection Scheme 2018, provides for Periodical 

financial support or grants to the witness from the Witness Protection Fund for the 

purpose of re-location, sustenance or starting a new avocation. However, the 

financial viability depends a lot on the budgetary provision made by the State 

Governments.  

(v)  Organisation and Structure 

The operation of any witness protection program depends on the organisation and 

authorities implementing the protection measures following the induction of the 

witness in the program. The witness protection program in Canada, is administered 

by the Commissioner and implemented by the Royal Canadian Mounted Police 

(RCMP). The Commissioner is obligated under the Act to submit a report on the 

operation of the Program for the preceding year to the Minister of Public safety and 

Emergency Preparedness, on or before June 30 each year. The Minister submits 

tables the report before each house of Parliament.417  Similarly, in Australia, the 

National Witness Protection Program is maintained by the Commissioner of 

Australian Federal Police (AFP).  The reporting requirement provided by the Act, 

states that the AFP shall report to both houses of Parliament as to the operational 

effectiveness, and performance of the NWPP. 

 The organisational structure in Kenya is unique as compared to the other countries 

studied. The Witness Protection Act, 2006, provides a three tier structure, 

comprising of Witness Protection Advisory Board, Witness Protection Agency, and 

Witness Protection Appeals Tribunal. The Witness Protection Agency has the power 

to establish and maintain the program. The Board is responsible for overall 

supervision of witness protection policies and overall operations of Agency. The Act 

has provided relief for a person aggrieved for not being admitted or removal from 

the Program. The person aggrieved can prefer an appeal to the Witness Protection 

Appeals Tribunal.  

                                                           
416 supra note 345. 
417 See Section 16 of the Witness Protection Act, 1996. 
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In Philippines, the task of formulation and implementation of the Witness 

Protection, Security and Benefit Program, is vested with the Secretary, Department 

of Justice. The department may also call upon any executive agency, or any other 

department or bureau office to assist in implementation of the scheme. 418  The 

Program is administered by the National Prosecution Service (NPS) within the 

Department of Justice. There are regular interactions with the Armed forces and the 

Philippine National Police.419 

While the National Prosecution Service administers the implementation of the 

program in Philippines, in South Africa, the Office for Witness Protection within the 

Department of Justice is established with Director as the head. There is a Witness 

Protection Officer who monitors the implementation of the program in each branch 

office in a defined area. The Witness Protection officers are required to submit a 

report to the Director, Office for Witness Protection, every six months. 420  The 

Office for witness protection falls under the National Prosecuting Authority. The 

Protection is provided by the South African Police Service.421  

The United Kingdom, does not have an exclusive legislation on Witness Protection, 

however, witness protection is managed by the National Crime Agency with the 

assistance of United Kingdom Protected Persons Service. The National Crime 

Agency leads the network of regional units for protected persons. The service 

provided is called the UK Protected Persons Service (UKPPS).422  

In the United States of America, the Attorney General has constituted the Witness 

Security Program. The Witness Security Program application should be routed to the 

appropriate United States attorneys. The United States Attorney reviews the 

application and offers suggestion to the Office of Enforcement Operations (OEO) 

for deliberation.423 The United States Marshal Service implements the protection 

measures. 

                                                           
418 See Section 2 of the Witness Protection, Security and Benefit Act, 1991. 
419 See supra note 238. 
420 See Section 2 and 5 of the Witness Protection Act, 1998 
421 See supra note 238. 
422 supra note 324. 
423supra note 344. 
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From the above discussion it is observed that the Police/law enforcement agencies 

are vested with the task of implementing the Witness Protection Programs. In few 

countries the Program is monitored by the Prosecution Agency while in other 

countries through an authority within the Department of Justice.  

The Witness Protection Scheme 2018, in India has adopted a two tier structure.  The 

Competent Authority is vested with the power to consider the Witness Protection 

Application based on the Threat Analysis Report. The Witness Protection Cell, 

which is the Police agency, is responsible for implementation of the Witness 

Protection Order.  The person aggrieved with the Order of the Competent Authority 

can prefer a review. There is no provision for appeal before an Appellate Tribunal as 

in the case of the Kenyan Witness Protection Act.  In Indian Scheme, it is observed 

that the Police agencies are vested with task of implementing witness protection.  

The Police manpower is each State/Union Territory, may not be adequate to assume 

this task in addition to investigation of crime and law and order functions. 

Therefore, there will be a need to augment the Police force with specific designated 

task of protecting witnesses with no additional responsibility. With respect to 

reporting requirement, it is further observed that, the Scheme has no mention of 

reporting requirement to the Department of Home. The Scheme provides for 

monitoring mechanism on the basis of monthly follow-up reports submitted by the 

Witness Protection Cell to the Competent Authority.424  

In India, the circumstances necessitate that an independent Competent Authority 

within the Department of Home of the State/Union Territory, be established. 

Similarly, an independent Police force with no concurrent responsibilities should be 

assigned the dedicated function of protecting witnesses. 

This comparative analysis brings forth the shortcomings in the Witness Protection 

Scheme 2018, which can be remedied to make the scheme more robust. With this 

Comparative analysis and the international perspective on witness protection, the 

next Chapter makes an effort to examine through an empirical investigation, the 

impact of testimony of hostile witness on the Prosecution case and consequently on 

the trial. The Chapter also seeks to analyse the reasons for witnesses turning hostile, 

extent to which testimony of a hostile witness is relied by Prosecution, and whether 

                                                           
424 supra note 388. 
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the Witness Protection scheme 2018, will aid in mitigating the phenomenon of 

witnesses turning hostile.  
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5. EMPIRICAL STUDY OF HOSTILE WITESSES IN SESSIONS CASES 

WITH SPECIAL REFERENCE TO THE STATE OF GOA 

5.1.  REASEACH  DESIGN AND LIMITATIONS 

The Comparative study in the preceding chapter has shown that there is an 

increasing need to protect Witnesses in order to ensure a free and fair atmosphere 

for them to depose before the Trial Courts. As discussed, most of the 

Commonwealth countries having similar criminal justice system as that of India, 

have developed Witness Protection Programs and Schemes, not in the nature of 

incentives for the witnesses but rather measures to cure the causes of hostility of 

witnesses.This Chapter involves a detailed empirical study of the impact of 

testimony of a Hostile witness on the Prosecution case. 

The Study to analyse the impact of testimony of a Hostile witness on criminal trials 

was initiated with specific objectives and hypotheses. An empirical study was 

conducted to inquire into and test the propositions framed.  

The Field Study was confined to the territorial area of State of Goa, comprising of 

two Sessions Divisions. The North Goa District includes the Principal Sessions 

Court in Panaji and other Additional District and Sessions Courts in Panaji and 

Mapusa. The South Goa District comprises of Principal District and Sessions Court, 

together with Additional District and Sessions Court in Margao. The present study is 

confined to Sessions Case within the meaning of the Criminal Procedure Code, 

1973,425 and cases registered under Protection of Children from Sexual Offences 

Act, 2012.426 The empirical data for the purpose of study has been obtained from the 

Government of India Portal https://districts.ecourts.gov.in/goa. The researcher has 

studied the Judgments uploaded and available for viewing on the Portal for North 

Goa and South Goa Districts. 

 

                                                           
425 Sessions Case is a case involving offences under the Indian Penal Code, 1860, tried by the Court of 

Session, within the meaning of Section 28 of Code of Criminal Procedure, 1973. Offences tried by Court 

of Sessions are those which involves sentence of death or life imprisonment or of imprisonment for a term 

exceeding ten years. 
426 As per Section 28 of the Protection of Children from Sexual Offences Act, 2012, The Court of 

Sessions has been designated to be a Special Court to try the offences under the Act. 
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The Researcher has pursued the study for years 2011-2017, spanning over seven 

years, for North Goa Sessions Division and year 2012- 2017, spanning over six 

years, for South Goa Sessions Division. It is pertinent to note that year 2013 has 

been excluded from the study for South Goa District as the judgments are not 

available on the government portal https://districts.ecourts.gov.in/goa.   

The researcher has diligently studied a total of 100 Judgments, passed by the 

Honourable Sessions Courts. From among the 100 Judgments procured, the 

researcher has closely studied 50 Judgments passed by Honourable North Goa 

District and Sessions Courts and 50 Judgments passed by Honourable South Goa 

District and Sessions Courts. 

For the purpose of the Study the Researcher has first examined, disposed cases for 

both the Districts. Disposed cases include Transfer of cases to other subordinate 

courts, abatement of trial, and discharge of accused as per the provisions of Criminal 

Procedure Code, 1973, and disposed by judgment resulting in conviction or acquittal 

of the accused. The Researcher has studied Sessions cases disposed by Judgment. 

The process of ascertaining the Judgments was an arduous task. The researcher has 

encountered hardships during the period of data collection. 

The Researcher hereby submits that data collection process was initiated by visiting 

the Registry of the District and Sessions Court, Panaji. The first stage in the data 

collection was to obtain the number of cases disposed for the period of the study. 

After submission of the application together with an Affidavit, the Chief 

Administrative Officer, of the Court permitted me to access the Register of disposed 

cases. The Register was maintained by the Officer of the Superintendent of the 

District and Sessions Court.  

This Register inter alia contained year wise records containing chronological 

registration number of the sessions cases, the charges against the accused person(s), 

the Police Station investigating the case, date of Judgment and brief reasons and 

findings of the Judgment and the Order. 

The Office was unable to provide the details of Sessions Case registration number of 

disposed off cases for the period of study. The researcher had to physically write the 

details from the Register, however, the records were maintained as case registration 
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number in chronological order for each year. Therefore, the disposed off case details 

would not have been conclusive. Notwithstanding the cooperation and assistance of 

the Court Registry, the researcher had to consider other means to procure authentic 

data relating to cases disposed by the Sessions Courts. This was procured from the 

Government portal https://districts.ecourts.gov.in/goa. 

The second stage involved procuring the Judgments resulting in acquittal of the 

accused. The researcher obtained the Judgments from the aforementioned portal. 

Each Judgment had to be perused to ascertain the acquittal cases. The Case type 

search method included Sessions Cases-Ors (SCORS) and Sessions Case 302 (SC 

302). All Judgments were closely scrutinized to select the cases The researcher also 

made a diligent effort to peruse through all 375 Judgments and Orders passed by 

District and Sessions Courts of North and South Goa districts.  

The third stage involved anlaysis of the Judgment and identification of the number 

of hostile prosecution witnesses. The data on prosecution witnesses turning hostile 

was identified from the acquittal Judgments of the Sessions Courts. The method of 

identifying the witnesses turning hostile is by scrutiny of the evidence in which 

Prosecution is seeking leave of the Court to cross-examine a prosecution witness. 

Besides the leave sought by prosecution to cross-examine the prosecution witness, 

perusal of the testimony of a prosecution witness also indicated that the witness had 

resiled from previous statement given to the Police under section 161 of Criminal 

Procedure Code.  As no data is maintained by the Registry of the District and the 

Sessions Court with respect to the number of witnesses turning hostile, the 

researcher was constrained to study the Judgments resulting into acquittal for 

ascertaining number of witnesses turning hostile and consequently its impact on the 

Prosecution case. It is also pertinent to mention that the researcher has studied 

judgments resulting in conviction to inquire the incidence of hostile witnesses. 

However, there were no  presence of hostile witnesses  in conviction judgments. The 

emphasis of this study was to delve into the adverse impact of the testimony of 

hostile witness which consequently contributes in acquittal of the accused person.  

The researcher has also closely anlaysed the testimony of the witnesses keeping in 

mind the type of witnesses turning hostile and its impact on the Prosecution case.   
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5.2.  SCOPE OF EMPIRICAL DATA 

The researcher has closely analysed the deposition of each Prosecution witness 

examined in open Court for the period of 2011-2017, for North Goa District, and 

2012-2017, for South Goa District. The information collected from Judgments has 

been converted into data as depicted hereinunder.and anlaysed. The Judgments 

examined and analyzed are enumerated in Annexure I.  

Table 1 Total disposed Cases for North Goa Sessions Division 

NORTH GOA DISTRICT AND SESSIONS COURT 

Year 

Total 

number 

of cases 

disposed 

off 

(SCORS) 

Total  

no. of 

acquittal 

Total 

number 

of cases 

disposed 

off (SC 

302) 

Total  

no. of 

acquittal 

302 

Total 

Disposed 

Total 

Acquittal 

2011 27 1 15 1 42 2 

2012 17 4 16 2 33 6 

2013 33 6 16 1 49 7 

2014 27 8 4 1 31 9 

2015 32 15 4 0 36 15 

2016 23 9 3 0 26 9 

2017 5 2 1 0 6 2 

TOTAL 164   59   223 50 

Source: Primary data 

Table 1 reveals the Total number of cases disposed by the Sessions Court in North 

Goa District for period 2011 to 2017. A Sessions Case is disposed inter alia by 

Judgment of Conviction, Acquittal, Transfer to Assistant Sessions Court, Discharge 

of accused, abatement of proceedings due to death of accused. The data has been 

classified as Sessions Cases-Others (SCORS) and Sessions Cases 302 (Murder 

Cases). The researcher has studied 50 cases of acquittal for determining the impact 

of the testimony of hostile witnesses on the Prosecution Case. It was observed that 

sizable number of Judgments from 2015 to 2017, were available for viewing, 
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however, the researcher experienced difficulty in procuring judgments from 2011 to 

2014, as the Orders were not uploaded on the portal. The researcher has emphasized 

more on the number of judgments than year wise collection of data.  

Similarly, for the South Goa District, data of disposed cases was ascertained for 

years 2012-2017. The Judgments examined and analyzed are enumerated in 

Annexure I.  The Table 2 herein under depicts the classified data for South Goa 

Sessions Division.  

Table 2 Total disposed Cases for South Goa Sessions Division 

SOUTH GOA DISTRICT AND SESSIONS COURT 

Year 

Total 

number 

of cases 

disposed 

off 

(SCORS) 

Total  

no. of 

acquittal 

Total 

number 

of cases 

disposed 

off (SC 

302) 

Total  no. 

of 

acquittal  

SC 302 

Total 

Disposed 

Total 

Acquittal 

2012 19 2 12 0 31 2 

2014 31 3 8 2 39 5 

2015 33 12 11 3 44 15 

2016 23 17 4 4 27 21 

2017 9 5 2 2 11 7 

Total 115 

 

37   152 50 

Source: Primary data 

The researcher has ascertained 50 Judgments of acquittal for the aforesaid period. 

The researcher submits that for the year 2013, no judgments were uploaded till May 

2018; hence, the researcher had to proceed with the data for years 2012-2017, 

excluding the year 2013. A Sessions Case is disposed inter alia by Judgment of 

Conviction, Acquittal, Transfer to Assistant Sessions Court, Discharge of accused, 

abatement of proceedings due to death of accused. The researcher has experienced 

hardship in procuring Judgments in the years 2012, and 2014, as most of the Orders 

and Judgments were not uploaded till May 2018.  It is also pertinent to note that 

Orders and Judgments for the year 2011, were not uploaded on the portal till May 

2019.  
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5.3. PROPORTION OF HOSTILE WITNESSES 

The researcher after ascertaining 50 Judgments adjudicated as acquittal has 

examined the testimony of 364 witnesses for North Goa District and Sessions and 

413 depositions of witnesses in the South Goa District and Sessions Courts, during 

the period of Study. The nature of testimony of the witnesses turning hostile and the 

type of witness was closely analysed by the researcher. 

Table 3. Percentage of Hostile Witnesses for North Goa Sessions Division 

NORTH GOA DISTRICT AND SESSIONS COURT 

Year 

Acquittal 

Cases 

Examined 

Total number of 

Prosecution 

Witnesses 

Examined 

SCORS & SC 

302 

Number of 

Witness 

turning 

Hostile % 

2011 2 24 8 33.33 

2012 6 79 6 7.59 

2013 7 63 3 4.76 

2014 9 74 5 6.76 

2015 15 74 14 18.92 

2016 9 38 11 28.95 

2017 2 12 0 0 

TOTAL 50 364 47 13% (Avg.) 

Source: Primary data 



123 
 

   
 

 

Figure 1  Percentage of Hostile Witnesses in North Goa 

Table 3 and Figure 1 depicts the number of acquittal cases forming part of the study 

during each year and the number of witnesses examined by the Prosecution in each 

sessions case. The table further highlights the number of witnesses turning hostile to 

the Prosecution case and the percentage of witnesses turning hostile in Sessions 

Cases- Others and Sessions case 302 (murder).  

In the year 2011, we see a rise of 33.33%, in the number of witnesses turning 

hostile, which is the highest for the period of study. From the year 2012 to 2014, we 

see a gradual decline in the percentage of hostile witnesses. In the year 2013, only 3 

witnesses turned hostile in relation to 63 Prosecution witnesses examined in all the 

sessions cases studied.  

The percentage in 2013, is recorded as the lowest at 4.76%, for the three year period 

from 2012 to 2014. While the percentage is 7.59% in the year 2012, it was 

marginally lower at 6.76% in the year 2014. In the year 2015, among the 15 cases 

studied and 74 prosecution witnesses examined, the percentage of witnesses turning 

hostile rose to 18.92%, from 6.76% in the preceding year. The percentage further 

rose to 28.95% in the year 2016. In the year 2017, with only a limited number of 

Judgments available on the portal, among the 12 witnesses examined, none turned 

hostile. It can be concluded that among the total prosecution witnesses examined for 

the period 2011-2017, 13% of the witnesses turn hostile. Though the percentage 
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appears to be only 13%, the rate is high when it is analysed from the point of view 

of the type of prosecution witnesses turning hostile. In the context of this analysis, if  

the witnesses such as police officials, and other expert witnesses are excluded, it is 

the among victims, complainant, pancha witnesses, other independent witnesses and 

material witnesses that the 13% of hostility is reflected. 

In South Goa Sessions Division, it is observed that there has been a steep rise in the 

percentage of witnesses turning hostile. 

Table 4: Percentage of Hostile Witnesses for South Goa Sessions Division 

SOUTH GOA DISTRICT AND SESSIONS COURT 

Year 

Acquittal 

Cases 

Examined 

Total number of 

Prosecution 

Witnesses 

Examined 

SCORS & SC 

302 

Witness 

turning 

Hostile Percentage 

2012 2 18 0 0.00 

2014 5 65 6 9.23 

2015 15 135 23 17.04 

2016 21 161 23 14.29 

2017 7 34 12 35.29 

TOTAL 50 413 64 15%(Avg.) 

Source: Primary data 
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Figure 2: Year wise distribution of Hostile Witnesses in South Goa 

 

In the South Goa District, Table 4 and Figure 2, above depicts a gradual rise in the 

percentage of hostile witnesses.  In 2012, out of total of 18 Prosecution witnesses 

examined for Session Cases, there were no instances of hostile witnesses. However, 

in 2014, we see 9.23% rise in hostile witnesses. Among 65 Prosecution witnesses 

examined, 6 witnesses turned hostile. 

In sharp contrast we see a sudden surge in hostile witnesses in the year 2015, in 

which 135 witnesses examined, 23 witnesses turned hostile, resulting in a rise of 

17.04% from 9.23% in the preceding year. In the year 2016, out of 161 Prosecution 

witnesses, 23 witnesses did not support the prosecution case and turned hostile. 

There is a decline in the percentage to 14.23% from 17.04% in the preceding year. 

In the year 2017, the researcher has observed that there is a rise of 21% in the 

number of witnesses turning hostile. Among 34 prosecution witnesses examined, 12 

witnesses turned hostile and resiled from their earlier statements. 

It can be concluded that among the total prosecution witnesses examined for the 

period 2012-2017, 15% of the witnesses turn hostile. Though the percentage appears 

to be only 15%, the rate is high when it is analysed from the point of view of the 

type of prosecution witnesses turning hostile. In the context of this analysis, the 15% 

of hostility is reflected among victims, complainants, pancha witnesses, other 
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independent witnesses and material witnesses. The witnesses such as police 

officials, and other expert witnesses seldom turn hostile. 

5.3.1 Empirical Data on Class of Witnesses Turning Hostile 

The researcher has delved into the kind of witnesses turning hostile and made an 

attempt to study the testimony of different type of witnesses susceptible to turning 

hostile. Table 5 depicts the class of witnesses turning hostile for the period of 2011-

2017, for North Goa Sessions Division. 

Table 5 Classification of witnesses turning hostile North Goa District 

NORTH GOA DISTRICT 

Year 

Witness 

turning 

Hostile 

Eye-

Witness 

Independent 

witness Victim Complainant 

Pancha 

Witness 

Related 

and 

Interested 

Witness 

2011 8 1 3 1 0 2 1 

2012 6 1 2 0 1 0 2 

2013 3 1 1 0 0 1 0 

2014 5 0 0 0 1 3 1 

2015 14 0 0 7 3 4 0 

2016 11 0 3 5 3 0 0 

2017 0 0 0 0 0 0 0 

Total 47 3 9 13 8 10 4 

    6.38% 19.15% 27.66% 17.02% 21.28% 8.51% 

Source: Primary data 

 



127 
 

   
 

 

Figure 3. Pie chart representing the classes of witnesses turning Hostile 

Table 5, depicts that out of 47 hostile witnesses during the period of study 2011-

2017, 13 witnesses have turned hostile.  It is pertinent to note from figure 3, that 

27.66% of the witnesses turning hostile comprise of victims. The Judgments 

analysed also reveals that this has significant impact on the Prosecution case leading 

to acquittal of the accused.  It is also pertinent to note that 21.28% of Pancha 

Witnesses turn hostile. During the period of study, it is observed that 10 out of the 

47 total hostile witnesses, are Pancha Witnesses. Pancha Witnesses are meant to be 

respectable and independent persons from among the community of neighborhood 

where the alleged offence has occurred. These records now indicates that pancha 

witnesses are susceptible to not support the Prosecution case and turning hostile. 

The study has further revealed that 19.15% of the independent witnesses have also 

been turning hostile and not supporting the prosecution case. In the study, 9 out of 

the 47 hostile witnesses were identified as independent witnesses by the prosecution. 

However, they resiled from their statements given to the Police and consequently 

turned hostile.  
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The Complainant is one of the most important witnesses for the Prosecution. The 

edifice of the Prosecution case depends on the complainant, who is instrumental in 

setting the criminal law in motion. Therefore, the statement of the Complainant is 

crucial to the Prosecution. If the complainant turns hostile and does not support the 

case of the Prosecution, the Prosecution case is severely undermined. In North Goa 

Sessions division, we see 17.02% of witnesses turning hostile are Complainants. For 

the period of study, we observe that among the 47 Hostile witnesses, there are 8 

complainants who have turned hostile. 

The Eye witnesses also an important class of witnesses, on which the Prosecution 

relies in cases of direct evidence. Direct evidence being more reliable than 

circumstantial evidence, the testimony of eye-witness can assist the Prosecution in 

proving the case beyond reasonable doubt. If the eye witnesses do not support the 

Prosecution we observe a serious impact on the Prosecution case. In the North Goa 

Sessions Division, the data gathered reveals that 6.38% of the hostile witnesses 

comprises of eye-witnesses.  

Similarly, witnesses related and interested witnesses also comprises of a section of 

witnesses who turn hostile. The term ‘related’ witnesses means those witnesses who 

are related to the accused. The term ‘Interested’ witnesses postulates that the 

witnesses have some direct or indirect interest in having the accused somehow or 

the other convicted. These two classes have been conjoined for purpose of data 

analysis. The related and Interested witnesses comprise of 8.51% of the total hostile 

witnesses. 

A similar study was carried for South Goa Sessions Division, for period of 2012-

2017 (excluding 2013).  
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Table 6. Classification of witnesses turning hostile in South Goa District 

SOUTH GOA DISTRICT 

Year 

Witness 

turning 

Hostile 

Eye-

Witness 

Independent 

witness Victim Complainant 

Pancha 

Witness 

Related 

and 

Interested 

Witness 

2012 0 0 0 0 0 0 0 

2014 6 3 1 0 0 2 0 

2015 23 4 3 2 10 2 2 

2016 23 1 1 8 5 1 7 

2017 12 1 2 4 1 0 4 

Total 64 9 7 14 16 5 13 

% 

 

14.06 10.94 21.88 25.00 7.81 20.31 

Source: Primary data 

Figure 4: Types of witnesses turning Hostile 
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In District of South Goa, Table 6 points out that 64 witnesses have turned hostile 

among the 50 cases studied for the years 2012-2017, excluding the year 2013 for 

which no judgments were not uploaded on the portal.   

In comparison to North Goa District in which the 27.66% of the witnesses turning 

hostile were victim, Table 6 reveals that 21.88% of the witnesses turning hostile are 

victims in South Goa Sessions Division. In total 14 victims out of the total 64 

Hostile witnesses during the period of Study, have resiled from their previous 

statements and not supported the Prosecution case in the Court. This had a direct 

impact on the Prosecution case leading to acquittal of the accused. There is 

however, a decline by 5.78% in victims turning hostile in comparison to North Goa 

District.  

However, the study has further revealed that 25% of the Complainants turn hostile 

which is fatal to the Prosecution case. In the year 2015, it is observed that 10 out of 

total 23 witnesses have turned hostile in different cases. The Complainant being a 

material witness is crucial to the Prosecution case. It is essential for the Prosecution 

that in order to prove the case beyond reasonable doubt, the Complainant has to 

testify in accordance with the Complaint filed with the Police. This high percentage 

in Sessions Cases in South Goa District, has an unswerving impact on the 

prosecution case.  

It is further observed from figure 4, that 20.31% of witnesses turning hostile are 

related or interested witnesses. It is observed that in comparison to North Goa 

District, we find that the related and interested witnesses are more vulnerable to 

being hostile in South Goa District. 

Further, as seen from figure 4, the study has revealed that 14.06% of the witnesses 

turning hostile are the material eye-witnesses. The deposition of eye witnesses is 

regarded as reliable and creditworthy. Hence, in cases based on direct evidence, the 

testimony of the eye witnesses is very important to the Prosecution. If the eye 

witnesses do not co-operate with the Prosecution, it is bound to undermine the 

Prosecution case. In comparison to North Goa District in which the study has 

revealed 6.38% eye-witnesses are hostile. The researcher has observed that when 

eye-witnesses turn hostile, it is ascribed as the main reason for acquittal. 
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Inasmuch as eye witnesses are crucial to the Prosecution to establish guilt beyond 

reasonable doubt, independent witnesses also are important for the Prosecution. The 

deposition of Independent witnesses has more credibility; therefore, it is essential 

that these witnesses support the prosecution case in the Court. The study has 

revealed that 10.94% of the hostile witnesses are independent witnesses. In 

comparison to North Goa District, we see that the percentage of independent 

witnesses turning hostile is low by 8.21%, in the South Goa District.  

Similarly, pancha witnesses, have an important role in every panchanama 

conducted, hence they are also required to support the Prosecution case. It is seen 

from figure 4, that in South Goa District, 7.81% of the hostile witnesses are pancha 

witnesses. In comparison to the North Goa District, we find that there is a decline of 

13.47%.  When Pancha witnesses do not cooperate with the Prosecution case, the 

credibility of the panchanama is affected, thereby being detrimental to the 

Prosecution case to a large extent. In order to prove the scene of offence, arrest, 

attachment, and inquest panchanama, the pancha witnesses need to support the 

prosecution by deposing in a manner to corroborate the contents of the panchanama. 

5.3.2 Empirical Study of Hostile Witnesses with reference to classification of 

offences 

The researcher has studied and classified the offences in which witnesses are turning 

hostile. This study is essential to understand which of the sessions cases witnesses 

are vulnerable to hostility. It is observed that more the gravity of the offence, and 

sensitivity of the case, the percentage of witnesses turning hostile is significant. For 

this purpose, the researcher has included all offences under the Indian Penal Code, 

1860, and Protection of Children from Sexual Offences Act, 2012, as amended from 

time to time. It is further submitted by the researcher that as per the Amedment Act 

of 2016, Section 28 of the Protection of Children from Sexual Offences Act, 2012, 

provides that the Court of Sessions is designated as the Special Court to try offences 

under the Act. 
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Table 7.1  HOSTILE WITNESSES: CLASSIFICATION OF OFFENCE 

 NORTH GOA DISTRICT AND SESSIONS COURT 

  Offences against the human body (IPC Sections) 

Year offences affecting life  

Kidnapping 

& 

Abduction 

Sexual 

offences  

  302 307 306 304-B 

363-A, 

364, 

364-A 376 

2011 2 6 0 0 0 0 

2012 2 0 2 0 0 0 

2013 1 1 0 0 0 0 

2014 0 2 2 2 0 0 

2015 0 8 0 0 3 6 

2016 0 1 0 0 0 6 

2017 0 0 0 0 0 0 

TOTAL 5 18 4 2 3 12 

Percentage 

of Witnesses 

Hostile 10.64 38.30 8.51 4.26 6.38 25.53 

Source: Primary data 

The study has shown that in North Goa District, for the period 2011-2017, the 

offences against the human body is the classified offence in which the percentage of 

witnesses turning hostile is enormous. In Table 7.1, we find that in the sessions 

triable case of Attempt to murder,427 the percentage of witnesses turning hostile is at 

38.30%.   

 

                                                           
427 Section 307 of the Indian Penal Code, 1860 
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Similarly, we find that 25.53%, of the witnesses turning hostile among the total 

witnesses turning hostile for the period of study, are in relation to sexual offences. 

One of the most grave offence listed under Offences affecting life, is Murder.428 

The data ascertained reveals that 10.64% of the total number of hostile witnesses 

relate to the offence of murder. It is observed that there is significant impact on the 

trial when witnesses do not support the Prosecution case in cases with charge of 

Murder. Another offence in which we find witnesses not supporting the Prosecution 

case is Abetment to suicide.429 The data reveals that for North Goa District, 8.51% 

of the total hostile witnesses, are in cases in which the charge is abetment to suicide. 

The charge of Kidnapping and abduction430, is another severe offence in which 

6.38% of the total hostile witnesses are hostile. Similarly, the grave offence of 

Dowry death,431 involves 4.26% of the total hostile witness.  

Offences against property as listed in the Indian Penal Code, 1860, is also an 

important component while analyzing the offences in which witnesses turn hostile. 

Similarly, the offence of Cruelty by husband or relatives of husband under section 

498-A, and offence under Section 4 of the Protection of Children from Sexual 

Offences  (POCSO) Act, 2012, are also important for the purpose of analysis.  

Table 7.2 below exhibits the data of hostile witnesses with regard to Offences 

against Property, Protection of children from sexual offences Act, and Cruelty and 

harassment by husband or relatives of the husband.  

 

 

 

 

 

                                                           
428 Section 302 of the Indian Penal Code, 1860 
429 Section 306 of the Indian Penal Code, 1860 
430 Section 363-A, 363, and 364 of the Indian Penal Code, 1860. 
431 Section 304-B of Indian Penal Code, 1860 
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Table 7.2 Hostile Witnesses: Classification of offences 

NORTH GOA DISTRICT AND SESSIONS COURT 

  

Offences against 

Property     

  Dacoity 

Criminal 

Trespass 

Cruelty by 

Husband or 

relatives of 

husband POCSO 

Year 395, 396 

450, 

449,459, 

460 498A Sec. 4  

2011 0 0 0 0 

2012 2 0 0 0 

2013 0 1 0 0 

2014 1 0 2 0 

2015 3 0 0 0 

2016 0 0 0 4 

2017 0 0 0 0 

TOTAL 6 1 2 4 

Percentage of 

Hostile 

Witnesses 

12.77 2.13 4.26 8.51 

Source: Primary data 

Table 7.2 exhibits that in cases involving the offence of dacoity, which is considered 

as a serious offence, the percentage of witnesses turning hostile is greater than the 

percentage of witnesses turning hostile in the offence of murder. The study has 

revealed that 12.77% of the witnesses turning hostile, are in the cases in which 

accused is charged with the offence of dacoity. In the offence of Cruelty and 

harassment by husband or relatives of husband, under section 498-A of Indian Penal 

Code, 1860, the percentage of witnesses turning hostile is 4.26%. Similarly, 2.13% 



135 
 

   
 

of the total hostile witnesses, involves hostile witnesses in cases with Criminal 

trespass as the charge. 

It is pertinent to note that pursuant to the Amendment in the year 2016, to the 

Protection of Children from Sexual Offences (POCSO) Act, 2012, the Sessions 

Court is designated as the Special Court to try offences specified in the POCSO Act. 

It is observed that in the year 2016, out of the total number of 47 hostile witnesses 

for the period of Study for the North Goa District, 4 witnesses have turned hostile. It 

can be appropriately stated that 8.51% of the total witnesses turning hostile are in 

cases under POCSO Act. 

Figure 5: Class of offences in which witness turn hostile 

 

In overall analysis for the North Goa district, we can observe from the chart 

exhibited in figure 5, that a high percentage of witnesses tuning hostile are in cases 

relating to offences against human body, more particularly, offence of murder and 

attempt to murder. Similarly, in Sexual Offences, 25.33% of the witnesses turning 

hostile, is a cause of concern. With regard to offences against property, in the charge 

of dacoity, we see 12.77% of witnesses turning hostile. The Prosecution case is 
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severely undermined in such offences designated as serious offences committed 

against the society. 

In the South Goa District, the finding is similar to North Goa District in terms of 

witnesses turning hostile in Sessions Cases involving offences against the human 

body, including sexual offences of rape and sexual offences against the children 

under the POCSO Act, 2012. In Table 8 below, the year wise figures of witnesses 

turning hostile are listed as per the offences. 

Table 8 Hostile Witnesses- Classification of Offences 

SOUTH GOA DISTRICT AND SESSIONS COURT 

 

 

Offences against the human body 

 

Year offences affecting life 

Kidnapping 

& Abduction 

Sexual 

offences  

Sec. 4 

POCSO 

  302 304 307 

363-A, 

364, 364-

A, 370-A 376   

2012 0 0 0 0 0 0 

2014 5 0 1 0 0 0 

2015 5 0 17 0 1 0 

2016 8 2 0 1 12 5 

2017 7 0 0 0 5 3 

TOTAL 25 2 18 1 18 8 

Percentage of 

Witnesses 

Hostile 

39.06 3.13 28.13 1.56 28.13 12.50 

Source: Primary data 

Table 8 reinforces the argument that in trial of cases involving grave and serious 

offences, the incidence of hostile witnesses is high. In South Goa district, offences 
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against human body constitutes the class of cases in which witnesses are more 

susceptible to turn hostile. In trial of cases involving the charge of Section 302 of 

Indian Penal Code, 1860, the study has shown that among the total number of 

witnesses turning hostile for the period of study, 39.06% of the witnesses turn 

hostile in murder trial. This is in sharp contrast to North Goa district, where it is 

revealed as 10.64%. 

In trials involving the charge of attempt to murder,432 the percentage of witnesses 

turning hostile is 28.13%., of the total hostile witnesses. This shows that it is lower 

than 10.17% for North Goa district which at 38.30%. The data reveals that 3.13% of 

the witnesses turn hostile in culpable homicide not amounting to murder.433 The 

offence of Kidnapping and abduction also shows a low percentage of hostile 

witnesses at 1.56%. 

In the trial of sexual offence of rape, under section 376 of the Indian Penal Code, the 

study has shown that there is a marginal rise in witnesses turning hostile by 2.6% in 

comparison to North Goa district. Inasmuch as a high percentage of witnesses 

turning hostile in sexual offences under IPC, the trend of witnesses turning hostile 

has continued under the POCSO Act, 2012. Since the year 2016, the data reveals 

that 12.50% of the total witnesses turning hostile are in cases tried under POCSO 

Act. In sharp contrast, in North Goa district, 8.51% of total witnesses have turned 

hostile.  

In further analysis, it may be noted that with respect to South Goa District, the 

researcher has not come across instances of witnesses turning hostile in the offences 

listed under North Goa district such as the offence of Dowry death434, Abetment to 

suicide,435 dacoity,436 and criminal trespass.437 

The percentage of witnesses turning hostile in different class of offences is 

illustrated below in figure 6, for the district of South Goa.  

 

                                                           
432 Section 307 of Inidan Penal Code, 1860. 
433 Section 304 of Inidan Penal Code, 1860. 
434 Section 304-B of Inidan Penal Code, 1860. 
435 Section 306 of Inidan Penal Code, 1860. 
436 Section 395 and 396 of Inidan Penal Code, 1860. 
437 Section 450, 449, 459, 460 of Inidan Penal Code, 1860. 
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Figure 6: Class of offences in which witness turn hostile 

In overall analysis it can be more appropriately concluded that the prevalence of 

witnesses turning hostile is high in South Goa district, in trial of offences of murder, 

attempt to murder, and rape. In figure 6, the data reveals that 39.06% of witness turn 

hostile in murder trials, 28.13% witnesses turn hostile in cases involving charge of 

attempt to murder, and, 28.13% witnesses are hostile in cases of rape. With respect 

to offence under POCSO Act, the data reveals that 12.50% of the witnesses do not 

support the prosecution case.  

In an official statement of the Goa Police, an analysis of rape cases registered in 

Goa, between 2015 to 2018, reveals that about 92% of the cases are committed by 

friends, relatives and other known persons while only 8% of the cases of rape are 

committed by strangers. The detection rate in Goa is 93.1% the statement cited.438  

This can also be a contributory factor for high percentage of the victims turning 

hostile. 

 

 

                                                           
438 Murari Shetye, In Goa, 92% of rapists are known to the survivor, TOI, Jun.6, 2018, at 1. 
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The researcher felt the need to study impact on the Prosecution case involving 

hostile witnesses. The impact on the prosecution case is ascertained by close 

scrutiny of the reasons for acquittal cited in the Judgments. The researcher has also 

studied the other reasons which contribute in acquittal of sessions cases. 

5.3.3  Analysis of the Impact on Prosecution cases involving Hostile Witnesses 

The Judgment of acquittal of accused person is based on myriad factors. There 

Prosecution has to prove the guilt of the accused beyond reasonable doubt. Hence, 

the Prosecution case should be supported by all the material Prosecution witnesses. 

A case involving circumstantial evidence has to be proved by establishing the chain 

of circumstances leading to the offence. It is therefore, imperative to study the cases 

which have primarily led to acquittal due to testimony of hostile witnesses and draw 

a comparison with other reasons for acquittal.  

The other reasons for acquittal for the purposes of this study have been identified 

from the Judgments as follows: 

i. Failure to prove circumstances 

ii. Failure to establish clinching evidence in chain of events 

iii. Failure to prove beyond reasonable doubt 

iv. Benefit of doubt 

v. Circumstances not proved 

vi. Non-examination of material witnesses, particularly victim, eye witnesses, and 

Complainant 

vii. Lapses in complying with the procedure for investigation. 

5.3.4 Comparative study of the impact of Hostile witnesses vis-à-vis other 

reasons in North Goa District 

The researcher after perusal of all the Judgments, classified the grounds of acquittal, 

in order to examine and compare which of the reasons has a significant impact on 

acquittal. As part of the research, the researcher has studied impact of testimony of 
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hostile witness on prosecution case and drawn comparison with aforementioned 

reasons for acquittal. 

Table 9: Attribution of the reasons for Acquittal 

Impact of Hostile Witness on Prosecution Case 

NORTH GOA DISTRICT AND SESSIONS COURT 

Year 

Acquittal 

Cases 

Examined 

Hostile 

witness 

as 

reason 

for 

acquittal 

Other 

reasons 

for 

acquittal 

Percentage 

of Hostile 

witnesses as 

reason for 

Acquittal 

2011 2 2 0 100 

2012 6 3 3 50 

2013 7 3 4 42.86 

2014 9 1 8 11.11 

2015 15 6 9 40 

2016 9 7 2 77.78 

2017 2 0 2 0 

TOTAL 50 22 28  

Source: Primary data 

Table 9, exhibits the comparison between hostile witnesses being a major reason for 

acquittal and other reasons identified from the Judgments studied. From the Table, it 

is seen that there is 100% impact on acquittal as a result of testimony of hostile 

witnesses, in the year 2011. The two cases examined in the year 2011, showed that 

the primary reason for acquittal is the deposition of the witnesses who turned hostile 

to the Prosecution case. 

In 2012, out of the 6 cases examined the rate of hostile witnesses contributing as the 

main reason for acquittal is 50%.  We can see an equal number of cases resulted into 
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acquittal due to other reasons. In 2013, 42.86% of the cases can be attributed to 

hostility of witnesses and resiling from previous statements. Among the 7 cases 

studied, 3 cases are attributed to directly to witnesses being declared hostile and 4 

cases are resulting in acquittal due to other reasons. 

In 2014, the rate of witnesses turning hostile in Judgments resulting in acquittal of 

the accused was limited to 11.11%. As seen in the table, only one case can be 

attributed to hostility of witnesses, while the other 8 cases can be attributed to other 

reasons for acquittal. 

In comparison to the preceding year, in the year 2015, the number of cases attributed 

to hostile witnesses as reason for acquittal, rose to 40%. Among the 15 cases 

studied, 6 cases were directly and proximately attributed to hostile witness and 9 

cases were attributed to other reasons. 

However, in the year 2016, we see, that among the 9 cases examined, two cases 

were resulting in acquittal due to other reasons, however, 7 out of the 9 cases were 

solely attributed to Hostile witnesses during the evidence. The rate of hostile 

witnesses being the leading cause for acquittal rose to 77.78%. 

In sharp contrast, we see that in the year 2017, where only two cases were studied, 

results no witnesses turned hostile to contribute to the acquittal, however, other 

factors contributed in acquittal of the accused.  Figure 7 illustrates the factors 

contributing to acquittal in North Goa Sessions division. 
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Figure 7 Comparative analysis of Hostile witnesses vis-à-vis other reasons for 

Acquittal for North Goa 

 

Figure 7 shows that among the cases studied for North Goa District and Sessions 

Court, 44% of the cases have reflected the phenomenon of witnesses turning hostile 

and resiling from their statements previously made and that was the sole reason for 

acquittal of the accused. Therefore, it can be appropriately stated that the hostility of 

witnesses stands out to be the main reason for the 44% cases leading to acquittal, 

and it severely impeded the prosecution case. 

On the other hand, 56% of the cases, are leading to acquittal due to other reasons not 

being hostility of witnesses. It is further observed that, though a substantial 

proportion of cases are due to other factors, it has come to light that in cases 

involving hostile witnesses, it is solely the testimony of the witnesses and non-

cooperation with the prosecution that is the cause of acquittal, whereas in the other 

cases leading to acquittal, there are cluster of reasons stated in the judgments which 

contribute to acquittal of the accused. 

It can be more appropriately stated that in the 44% cases leading to acquittal on the 

ground of hostile witnesses, the Prosecution case is more significantly weakened, 

due to non-cooperation of witnesses. It is also submitted that in all the 44% cases, 

the main cause of acquittal is attributed solely to witnesses turning hostile.  

44%

56%

NORTH GOA

 Percentage of  Hostile Witness Impact on acquittal
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In ultimate analysis of impact on prosecution case, it is observed that, when 

witnesses turn hostile, it has a gargantuan effect on the Prosecution case which leads 

to acquittal. It is seen from the study that, when witnesses do not support the 

prosecution case or resile from their previous statements, the major contributory 

factor for acquittal is the testimony of hostile witnesses and impact on the 

prosecution unable to prove beyond reasonable doubt. 

5.3.5 Comparative study of the impact of Hostile witnesses vis-à-vis other    

reasons in South Goa District 

On the basis of North Goa District and Sessions Court study, a similar study has 

been done for South Goa District and Sessions Court. The prominence of hostile 

witness in North Goa district was high. In South Goa District, it was observed that 

the nature of offences in which witnesses turn hostile differ from that in North Goa 

District. Therefore, it was important to study which is the primary cause of acquittal 

and the potential impact on the Prosecution case. 

The causes of acquittal for the South Goa District and Sessions Court differs from 

that of North Goa District and Sessions Court. A close scrutiny of the reasons for 

acquittal indicates that the hostility of witnesses is secondary cause of acquittal.   

The study for South Goa District was spread for five years from 2012 to 2017 

(excluding 2013). Table 10 exhibits the reasons for acquittal and classifies the 

acquittal on grounds of hostile witnesses. 
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Table 10 Attribution of the reasons for Acquittal 

SOUTH GOA DISTRICT AND SESSIONS COURT 

Year 

Acquittal 

Cases 

Examined 

Hostile 

witness 

as cause 

for 

acquittal 

Other 

reasons 

for 

acquittal 

Percentage 

of Hostile 

witnesses 

Impact 

2012 2 0 2 0.00 

2014 5 1 4 20.00 

2015 15 7 8 46.67 

2016 21 7 14 33.33 

2017 7 1 6 14.29 

TOTAL 50 16 34   

Source: Primary data 

Table 10 depicts that in the year 2012, in the 2 cases studied, none of them involved 

hostile witnesses. In the year 2014, it is observed from among the 5 cases examined, 

one case involved hostile witnesses and others were attributed to other reasons.. In 

2015, there was a rise in number of cases resulting in acquittal attributed solely to 

hostile witness. In 15 cases studied, 7 cases resulted in acquittal due to hostile 

prosecution witnesses, thereby recording 46.67% of the acquittal due to hostile 

witnesses. 

In sharp contrast, the year 2016, shows that 33.33% of the acquittal cases are 

directly attributed to hostile witnesses. In this year, it is seen that 14 cases out of 21 

cases studied show that other reasons dominate the cause of acquittal. In 7 cases 

hostile witnesses prevailed as the primary cause of acquittal, thereby undermining 

the prosecution case. However, the trend of hostile witnesses contributing to the 

acquittal in the year 2017, declined to just 1 case out of 7 cases. 
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The analysis from Table 10, exhibits that in the South Goa Sessions Division, the 

reasons such as Prosecution failing to prove the circumstances in a case of 

circumstantial evidence, failure to establish clinching evidence in the chain of 

events, prosecution unable to prove the case beyond reasonable doubt, benefit of 

doubt given to accused, non-examination of witnesses, and lapses in investigation, 

as dominant factors in acquittal of the accused in Sessions cases. This is in sharp 

contrast to the study conducted for North Goa Sessions Division. 

Figure 8: Comparative Analysis of Hostile witnesses and other reasons for 

Acquittal for South Goa district 

 

Figure 8 depicts the comparative causes for acquittal, in the South Goa Sessions 

division. It is observed that the 32%. of acquittal sessions cases can exclusively be 

attributed to Hostile witnesses resiling their statements and undermining the case of 

the Prosecution. However, among 68% of the acquittal cases, other reasons such as 

failure to prove the circumstances in a case of circumstantial evidence, benefit of 

doubt and the like, dominated as the major cause of acquittal. 

A Comparison of both the, North Goa and South Goa Sessions Divisions, it is 

observed that hostile witnesses being the exclusive reason for sessions cases leading 

to acquittal is marginally higher in North Goa District at 44% as against 32% in 

South Goa District. It is also observed that in both the said Districts, other factors 

32%

68%

SOUTH GOA

 Percentage of Hostile witnesses Impact
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for acquittal is more dominant factor as compared to hostile witnesses. However, it 

can be appositely said that in the cases studied, in the event of witnesses turn hostile, 

there is a weightier ground for acquittal, thereby gravely undermining the 

prosecution case. 

 It can be more appropriately stated that in the 32% cases leading to acquittal on the 

ground of hostile witnesses, the Prosecution case is more significantly weakened, 

due to non-cooperation of witnesses. It is also submitted that in all the 32% cases, 

the main cause of acquittal is attributed solely to witnesses turning hostile.  

5.4 EMPIRICAL INVESTIGATION THROUGH FIELD STUDY 

In addition to the empirical investigation of the impact of hostile witnesses on the 

criminal trial, obtained through the study of Judgments for the period of study, this 

research also necessitated data collection on vital enquiries inter alia reasons for 

witnesses turning hostile, would the protection measures to witnesses help in 

mitigating witnesses from turning hostile, extent to which reliable part of the 

testimony of a hostile witness is used in practice during trial. These queries could 

effectively be answered by interaction with the functionaries in the criminal justice 

system. The functionaries identified for the purpose of study included the following: 

i. Sitting Principal District and Sessions Judges, and Additional Sessions Judges, 

designated in the North Goa and South Goa districts. 

ii. Public Prosecutors designated in the Court of Sessions and Court of Additional 

Sessions in North and South Goa districts. 

iii. Police Officials of the rank of Police Inspectors designated in Police Stations, 

Superintendent of Police, and other Senior Police Officials of Indian Police 

Service (IPS) cadre. 

iv. Practicing Advocates having knowledge, and experience of practice in criminal 

trials. 

During the period of study, there were 8 Sessions Courts in the State of Goa. From 

among the 8 sitting Sessions Judges, 5 Sessions Judges were interviewed. This 

included Principal District and Sessions Judge, North Goa and South Goa, and other 
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Additional Sessions Judges. The Public Prosecutors from all the 8 Sessions Courts 

were interviewed. With respect to the Police officials, it was the endeavor to 

interview as many Police Inspectors incharge of Police Stations in both districts. 

There were 25 Police Stations (excluding Coastal Police Stations) in State of Goa. 

The researcher has interviewed 11 Police officials, of the rank of Police inspectors 

and above. The researcher has sought responses through questionnaires from 100 

practising advocates having knowledge and practice in criminal law. In aggregate 

124 responses were obtained from all the above functionaries in the State of Goa. 

The interview schedule is added as Annexure II, III, IV and the questionnaire to 

Practicing advocates is added as Annexure V. 

The complex nature of the area of research required that the functionaries namely, 

Sessions and Additional Sessions Judges, Public Prosecutors and Police Officials, 

be interviewed personally to elicit an in depth information on their opinions, 

experiences and feelings in criminal trials involving hostile witnesses. For this 

purpose an interview schedule was prepared with structured questions for the 

interviewees. The data was collected from practicing advocates from well-designed 

structured questionnaires. 

The primary objectives of the Interview with Principal Sessions and Additional 

Sessions Judges, Public Prosecutors, Police Officials and questionnaire for 

Practicing advocates were to identify the following:- 

i. The main reason for witnesses turning hostile in Sessions triable cases with 

reference to State of Goa. 

ii. The extent to which reliable or creditworthy part of the testimony of hostile 

witness is relied by the Prosecution in practice. 

iii. Whether Witness protection measures under the Witness Protection Scheme 

2018, be useful in mitigating or eradicating the phenomenon of witnesses 

turning hostile. 
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Other ancillary and incidental objectives were: 

i. To obtain suggestions for effective measures to mitigate the menace of hostile 

witnesses, notwithstanding the Witnesses Protection Scheme 2018.  

ii. Whether any effective measures are adopted to prevent witnesses from turning 

hostile during trial. 

A sincere attempt was made to obtain the responses from the functionaries keeping 

in mind the above objectives. The primary and ancillary objectives were devised to 

test the hypotheses based on the findings and also leading to relevant 

recommendations.  

The responses of the functionaries to various questions was obtained and are 

represented and illustrated as under. 

5.4.1 Assessment and evaluation of the reasons for witnesses turning hostile in 

criminal trials 

The trend of witnesses turning hostile nationwide is a stark phenomenon. The 

Supreme Court has exclaimed that witnesses turning hostile is becoming a regular 

feature and becoming a common phenomenon in criminal cases. The Court cited 

various probable factors such as fear of deposing against the accused or political 

pressure or pressure from family members or other sociological factors, or witnesses 

are corrupted with monetary considerations.439  

The Apex Court has identified threat to the life of witnesses as one of the reasons 

particularly in cases involving history-sheeters or people in high positions in the 

Government or being in position of power, which may include muscle power, 

political, economic or other powers.440 

Similarly, in the infamous case of Zahira Habibullah v. State of Gujarat,441 the 

Apex Court observed that incapacitation of the eyes and ears of justice may be due 

to factors like witness not being in a position for reasons beyond control, to speak 

                                                           
439 See supra note 212 
440 See supra note 213. 
441 (2006) 3 SCC 374, See also supra note 216, State v. Sanjeev Nanda (2012) 8 SCC 450, supra note 

218. 
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the truth in the Court. The Court identified the factors such as intimidation, lures and 

monetary considerations at the instance of those in power, and other corrupt 

practices for witnesses to be devious. 

On the basis of analysis from various aforementioned cases, the Court discerned the 

following reasons which make witnesses retracting their statements before the Court 

and consequently turning hostile: 

i. “Threat/intimidation 

ii. Inducement by various means 

iii. Use of muscle and money power by the accused 

iv. Use of Stock witnesses 

v. Protracted trials 

vi. Hassles faced by witnesses during investigation and trial 

vii. Non-existence of any clear-cut legislation to check hostility of witness.442” 

On the basis of the observations of the Supreme Court, it was imperative to identify 

the reasons for witnesses turning hostile in context of the present study with 

reference to the State of Goa. The question was accordingly postured to the 

functionaries in the criminal justice system in Goa. 

 

 

 

 

 

 

 

                                                           
442 supra note 212 
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Figure 9- Sessions Judges: Reasons for witnesses turning hostile 

 

Figure 9, reflects the view expressed by the sitting Sessions Judges as to reasons for 

witnesses turning hostile. It is observed that 60% of the Judges are of the view that 

use of stock witnesses by the Police during investigation is the main reasons for 

witnesses resiling their statements in Court. The Judges were of the view that Police 

resort to the use of Stock witnesses, who not being independent witnesses do not 

support the prosecution case. However, 40% of the Judges interviewed are of the 

opinion that inducement by various means by the accused person(s) is a factor 

prevalent in the State of Goa. The Judges did not rule out monetary allurements as a 

means of inducement. The Judges unanimously opined that the incidence of 

threat/intimidation and hassles faced by witnesses during investigation and trial is 

not prevalent in the State of Goa in comparison to other States in India.  

The response of Public Prosecutors as to the reasons for witnesses turning hostile in 

the State of Goa is represented in figure 10. 
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Figure 10- Public Prosecutors: Reasons for witnesses turning hostile 

 

From figure 10, it is observed that the opinion of Public Prosecutors is divided. The 

response is equally divided among Public Prosecutors, as 25% of the Public 

Prosecutors interviewed are of view that, both threat/intimidation, and use of stock 

witnesses as the main reason for hostility of witnesses. The Public prosecutors who 

responded use of stock witnesses as the reason, were of the honest opinion that stock 

witnesses are usually Pancha witnesses, who are engaged by the Police during 

Panchanama as no independent witnesses are available.  

The Public Prosecutors who responded to threat/intimidation as the reason for 

hostility believed that prosecution witnesses fear the accused, particularly in high 

profile cases where the accused uses muscle power. They asserted that witnesses 

have the fear to encounter the accused in the society in future.  

It is further seen from figure 10, that 37% of Public prosecutors were of the strong 

view that inducement by various means is a major reason for hostility in the State of 

Goa. The Public Prosecutors whose response was inducement by various means, 

were of the view that witnesses are often lured with monetary gains to turn hostile. It 

was also stated that when the Chargesheet is submitted to the Court, the accused at 

that stage itself identifies the witnesses to be lured. 

Only 13% of the Public Prosecutors responded to hassles faced by witnesses during 

investigation and trial as the reason for hostility as they were of the opinion that 

witnesses are put to hardships at the Police station, during investigation and later 
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during trial by the Court. This shows that witnesses are not appropriately treated and 

are inconvenienced due to the approach of the investigating agencies and the Court. 

This results in victimization of witnesses.  

The response of the Police Officials and investigating officers is exhibited in figure 

11. 

Figure 11- Police Officials: Reasons for witnesses turning hostile 

 

From figure 11, it is observed that, that 46% of the Police officials interviewed were 

of the opinion that inducement by various means is a major cause of hostility of 

witnesses in Goa. This high percentage reflects that witnesses in the State of Goa, 

lack ethical values. The Police officials maintained that witnesses lack the emotional 

and sentimental attitude in the administration of criminal justice.  

In respect of threat/intimidation as a cause, it is further observed from figure 11, that 

27% of the Police officials, were of the opinion that threat and intimidation by the 

accused persons, contributes as a reason for witnesses turning hostile. It appears 

from the response that this cause is limited to selected offences involving habitual 

and dreaded criminals. 

It is seen that 18% of the Police officials, asserted that hassles faced by witnesses 

during investigation and trial is a cause for hostility of witnesses. The Police 

officials remarked that witnesses have to attend Court proceedings for half a day and 

return without deposition. It appears from this response that this approach of the 

Judicial officers shakes the confidence of witnesses in the judicial process and hence 
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they refrain from cooperating. Police officials also maintained that on some 

occasions due to hassles faced during trial, the witnesses accept inducement.  

From figure 11, we see that only a small minority of 9% of the Police officials opine 

that use of stock witnesses may result into hostility during trial. Police Officials 

maintained that they are constrained to engage stock witnesses, during the stage of 

investigation for Panchanama(s), as no independent witnesses come forward as 

witnesses. They affirm that this is the drawback of the criminal justice system. 

However, many other Police officials were of the opinion that stock witnesses 

usually cooperate during trial and they do not resile from the previous statement 

recorded under Section 161 of Cr.P.C. 

The view of the practicing advocates appearing for the accused as to the reasons for 

hostility of witnesses is represented in figure 12. 

Figure 12- Practising Advocates: Reasons for witnesses turning hostile 

 

Figure 12, illustrates that 47% of the respondent practicing advocates are of the view 

that witnesses turn hostile due to inducements by various means.  However, 32% of 

the advocates opine that threat or intimidation could be a factor in the State of Goa. 

A small minority of 11% and 10% of advocates attribute that use of stock witnesses 

and hassles faced by witnesses during investigation and trial respectively, as the 

reasons for hostility. Therefore, it can be inferred that inducement to the witnesses 

and threat or intimidation subsists in Goa. 
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Further, it is imperative to comparatively analyse the responses of the functionaries 

to know if there is consensus or disparity in the responses. A comparison of the 

responses of all functionaries is illustrated in figure 13. 

Figure 13- Comparison of reasons for hostility 

 

From figure 13, it is seen that, for the Sessions Judges, threat or intimidation is not 

regarded by them as a factor for hostility of witnesses in Goa. This leads us to the 

conclusion that Sessions Judges may not be conscious of the malpractices resorted 

by the accused. It is observed from the empirical investigation from the Judgments 

that, when the Prosecution witness resiles from previous statement and Public 

Prosecutor seeks leave of the Court to cross-examine the accused, the Judges as a 

matter of procedure as the witness if he/she was under any threat, inducement or 

pressure. Invariably the Prosecution witness answers in the negative. Therefore, 

Sessions Judges concern themselves with what transpires in the Court room, than 

outside. However, the Police officials and Public Prosecutor have occasion to know 

if witnesses are threatened or intimidated. It is seen that 25% and 27% of the 

respondent Public Prosecutors and Police officials respectively, have expressed the 

view that threat or intimidation subsists in the State of Goa. 
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As far as inducement by various means, it is seen that relatively among all the 

functionaries in the criminal justice system, there is a consensus. The kind of 

inducement is not known, however, it is suggested by the respondents that the 

prosecution witnesses are gained over by monetary allurements by the accused 

person(s). The view of the Police officials and practicing advocates is similar at 46% 

and 47% respectively. It is also seen that responses of Sessions Judges and Public 

Prosecutors are on the similar footing on the factor of inducement. In the Figure 13, 

it is seen that 40% of the Judges and 38% of the Public Prosecutors confirm that 

inducement to witnesses are meted out. Though there is no occasion for Sessions 

Judges to know what transpires outside Court, they decipher this from the demeanor 

and attitude of witnesses. Public Prosecutors and Police Officials are better equipped 

to understand the gravity as they are in contact with the Prosecution witnesses.  

In respect of the use of stock witnesses, as a factor responsible for hostility of 

witnesses, it is seen from figure 13, that 60% of the respondent Sessions Judges, 

affirmed that in criminal trials, Police resort to Stock witnesses whose credit is 

shaken and their independence is questionable. Consequently, they turn hostile. 

However, 25% of the Public Prosecutors are of the opinion that stock witnesses turn 

hostile. This percentage is lower as compared to that of Judges since other 

prosecutors are of the opinion that usually stock witnesses support the Prosecution 

case. Similarly, the Police officials are also of the firm belief that stock witnesses 

support the prosecution case and as a matter of practice do not resile from their 

statements. It is seen that only a marginal proportion of 9% respondent Police 

Officials opine that stock witnesses turn hostile. It is further seen that 11% of 

Practicing advocates, are of the view that stock witnesses turn hostile. The view of 

the Practising advocates is based on the fact that stock witnesses are not independent 

witnesses, and therefore, if they are discredited, their testimony is discarded in toto. 

Therefore, it leads us to infer that only 11% of the advocates are of such view.  

With respect to hassles faced by witnesses during investigation and trial, we observe 

that there is a relatively uniform pattern of responses with the exception of Sessions 

Judges, who do not feel that hassles faced could be a cause for witnesses turning 

hostile. In contrast, it is observed that 18% of the Police officials interviewed hold 

the view that witnesses face hassles particularly during trial due to frequent 
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adjournments and other Court procedures, this contributes to their hostility. It is 

further seen that 12% of Public Prosecutors and 10% of advocates, are similar in 

their responses in respect of hassles faced by witnesses. This leads us to the 

inference that despite the hassles faced by witnesses, a witness should contribute to 

administration of criminal justice by deposing the truth thereby supporting the 

prosecution case. 

It is pertinent to note that though there is more than one reason for witnesses turning 

hostile, an honest attempt was made to obtain response on one major factor that 

stands out as the main cause of witnesses turning hostile in the State of Goa.   

Section 154 of the Indian Evidence Act, 1872, permits the party calling the witness 

to rely on that part of the testimony of hostile witness which is creditworthy and 

reliable. Keeping this in mind, a specific question was addressed to the respondent 

functionaries, in order to ascertain the usual practice and procedure. 

5.4.2  Extent to which reliable part of the testimony  

From the empirical investigation of the Judgments, it was observed that entire 

testimony of a hostile prosecution witness is usually discarded and not relied upon 

by the Public Prosecutors. Therefore, it was necessary in the context of the research, 

to obtain responses on the extent to which reliable part of the testimony of a hostile 

witness is used in practice and whether it is of any assistance to the Prosecution 

case. 

The Public Prosecutors, Police officials, and Practicing Advocates, were asked a 

specific question. The question was worded “Does reliable part of the testimony of 

a hostile witness assist the prosecution case?”  Three options were “Yes”, “No”, 

and “Can’t say.” The findings are tabulated below in Table 11. 
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Table 11: Reliable part of testimony of hostile witness 

 Functionary 

Yes 

% No % 

Can’t 

Say % 

Public 

Prosecutor 75 25 0 

Police Officials 9 91 0 

Advocates 42 37 21 

 

The data is projected in figure 14, below to compare the responses of the Public 

Prosecutors, Police Officials, and Practising Advocates. 

Figure 14- Reliable part of testimony of Hostile witness 

 

The representation of data in figure 14, displays that 75% of the respondent Public 

prosecutors are of the view that reliance on the credible part of the testimony of a 

hostile witness assists the Prosecution case. They further maintained that it helps to 

corroborate with the statements of other witnesses to prove a fact. However, only a 

marginal section of 9% of the Police officials interviewed, are of the opinion that the 

reliable part of testimony of hostile witnesses are relied. It is further seen, that 
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majority of 42% of the practicing advocates, are of the view that reliable part of the 

testimony of a hostile witness helps the prosecution.  

From figure 14, it is also pertinent to understand that very high majority of 91% of 

the Police officials assert that the severed and reliable part of the testimony of 

hostile witness is not of much use to the prosecution case, as the material aspect of 

evidence is discarded and only a minor part of the testimony is relied.  Similarly, 

37% of the advocates have responded negatively to the question of reliance on part 

of the testimony of hostile witness. It is also seen that 25% of the Public prosecutors 

also hold the view that, material evidence is invariably discarded as there is resiling 

on vital facts necessary to prove the charge.  

The Sessions Judges were asked a designed question. The question was worded as 

“What is the percentage of cases in which the reliable part of testimony of a hostile 

witness is used as evidence in favour of prosecution case?” The Judges were 

provided options with percentage range as indicated in figure 15 below. 

Figure 15: Sessions Judges- Reliable part of testimony of Hostile witness 

assisting the Prosecution 

 

It can be seen from figure 15, that majority of 80% of the Judges were of the firm 

opinion that only in 0-10% of the cases, reliable part of the testimony of hostile 

witness is useful to the prosecution case. The Sessions Judges affirmed, that in most 

of the sessions cases, the entire testimony of material witnesses is discarded. The 

same is also substantiated from the empirical investigation conducted from the 

Judgments.  
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It can be inferred from the responses of the functionaries that, though the legal 

provision in Section 154 of Indian Evidence Act, 1872, entitles the party to rely on 

any part of the testimony of a witness who has been cross-examined by the party 

calling the witness, in practice we find that there is wholesale resiling by witnesses 

in the Court from their previous statement recorded before the Police under Section 

161 of Cr.P.C. As such the entire testimony is rendered unreliable and liable to be 

discarded. Therefore, it is submitted, that though Section 154 of Evidence Act, 

serves as a remedial provision which can be invoked when witness turns hostile, in 

practice it is not proving to be effective. 

An important question which assumes significance in the context of this study is the 

introduction of Witness Protection measures. The following table and representation 

of data illustrates the responses whether protection measures will help in mitigating 

hostile witnesses. 

5.4.3 Witness Protection measures under the Scheme of 2018 

The Central Government introduced the Witness Protection Scheme 2018, which 

received the imprimatur of the Supreme Court in the month of December, 2018.443 

In light of this scheme it was imperative to inquire into effectiveness of the 

protection measures and whether it will help in mitigating the phenomenon of 

witnesses turning hostile. 

The functionaries were asked a specific question which was worded as “Will the 

witness protection measures under the Witness Protection Scheme 2018, be useful in 

mitigating witnesses turning hostile?” The respondents were given three options, 

“Yes”, “No”, and “May be.” The responses are represented in the figure 16. 

 

 

 

 

 

                                                           
443 Supra note 218. 
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Figure 16: Will the Witness Protection measures be useful to mitigate hostile 

witness? 

 

The interviewees included the Sessions Judges, Public Prosecutors and Police 

Officials. As a prelude to this question, the respondents were asked if they are aware 

of the Witness Protection Scheme approved by the Supreme Court. If the 

respondents were not informed, an attempt was made to sensitise the functionaries 

about the scheme so as to enable them to answer the question. Practicing Advocates 

responded through questionnaire. 

From Figure 16, it is observed that 40% of the Sessions Judges are of the optimistic 

view that witness protection measures in some form may assist in mitigating the 

phenomenon. However, 60% of the Sessions Judges were of pessimistic view that 

the scheme in the current form is difficult to implement considering the present 

setup and therefore not practicable. They also opined that the financial modality of 

the scheme needs to be worked out. They further stated that Government has to 

fulfil the existing needs of the Judiciary before setting up the vulnerable witness 

deposition complexes, as directed by the Supreme Court. 

All the Public Prosecutors interviewed were of the unanimous opinion that the 

Witness Protection measures under the new scheme were long pending and is an 

important measure to begin with. They opined that cases in which threat perception 
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prevails, the protection measures will be definitely useful. We see a disparity 

between the view of the Sessions Judges and the Public Prosecutors. 

It is further observed that 64% of the Police Officials interviewed, were of the 

opinion the witness protection measures will certainly curtail the menace of hostility 

of witnesses. However, 18%, of the Police officials were of the opinion that the 

scheme is not yet implemented and were pessimistic in their response. They are of 

the view that in a small States, such as Goa, it is difficult to relocate witness as 

provided by the scheme. The Senior Police Officials also mentioned that the Police 

Department has made necessary suggestions to the Secretary Home, Government of 

Goa, to provide a mechanism for Central assistance to smaller States such as Goa, 

Mizoram, and Union Territories of Chandigarh and Lakshwadeep. The Other 18% 

of the Police officials, responded as “May be”, indicating that they were unsure of 

effective implementation. 

The practicing advocates were also divided in their opinion on the question. It is 

observed that while 36% of the advocates opine that the witness protection measures 

will be useful, 47% of the advocates were of view that the scheme in the current 

form will not be effective in mitigating the phenomenon of witnesses turning 

hostile. A minor 17% of advocates were unsure if the effectiveness responded as 

“May be.” 

The field study through interview and questionnaire was also carried out to find the 

types of witnesses vulnerable to turning hostile. The findings based on the responses 

are discussed below. 

5.4.4 Witnesses Vulnerable to turning hostile 

The study also necessitated the responses on the type of witnesses susceptible to 

turning hostile, though empirical investigation from primary data was obtained 

through Judgments. The responses obtained from the functionaries will also support 

in drawing a comparison between the empirical investigation from Judgments and 

the responses of the functionaries.  
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The question asked to the respondents was “Which witnesses are more vulnerable to 

turning hostile?” The respondents were provided with four options, namely, “Eye 

witness”, “Pancha witness”, “Complainant”, and “other material witnesses.” The 

option “other material witnesses” included within its ambit victim, independent 

witness, related witness, interested witness. The responses of each of the functionary 

is discussed, followed by a comparative analysis of the responses. 

The response of the Sessions Judges is projected in figure 17. 

Figure 17: Sessions Judges: Witnesses vulnerable to turning hostile 

 

The responses of Sessions Judges is seen from figure 17. It is observed that majority 

of 60% are of the opinion that Pancha witnesses are more vulnerable to turning 

hostile. The Judges added that invariably the Pancha witnesses are either stock 

witnesses or independent witnesses made to sign the panchanama at the police 

station rather than the scene of panchanama. Therefore, the contents of the 

panchanama are not stated in the deposition consequently turning hostile. However, 

20% of the Judges opine that eye witnesses being material witnesses are gained over 

by the accused thereby turning hostile. However, 20% are of the view that other 

material witnesses are the vulnerable group. The Judges were not of the view that 

Complainants turn hostile on a regular basis. 

The responses from Public Prosecutors is reflected in the chart displayed as figure 

18. 
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Figure 18- Public Prosecutors: Witnesses vulnerable to turning hostile 

 

The majority view among the public prosecutors was that Pancha witnesses turn 

hostile. It is seen from figure 18, that 63% support this view. The reasons cited are 

stock witnesses engaged by the police due to non-availability of witnesses, and 

lapses in procedural investigation wherein independent witnesses if at all available, 

are made to sign panchanama at the police station in complete ignorance of the 

contents of panchanama. This they assert, jeopardizes the prosecution case severely. 

The other view is that 37% of the Public prosecutors assert that eye witnesses are 

vulnerable to turning hostile as they are gained over by the accused. This is also 

undermines the prosecution case tremendously and in turn the prosecution is unable 

to prove the case beyond reasonable doubt. 

The response of Police Officials who are the first point in contact with the witnesses 

is interesting to understand. The response is projected in figure 19. 
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Figure 19- Police Officials: Witnesses vulnerable to turning hostile 

 

It is observed from figure 19, that 46% of the Police officials were of the view that 

eye witnesses are vulnerable to turning hostile. However, 36% opined that Pancha 

witnesses were also vulnerable to turning hostile. Only 9% of the officials assert that 

Complainant is vulnerable to turning hostile. A marginal 9% also state that other 

material witnesses are more vulnerable than Pancha witnesses or eye witnesses.  

The response of practicing advocates is represented in figure 20.  

Figure 20- Practicing Advocates: Witnesses vulnerable to turning hostile 

 

From the responses of Practicing advocates, we see that a majority of 55%, were of 

the firm opinion that it is the pancha witnesses who are most vulnerable to turn 

hostile during trial. However, 31% also opined that eye witnesses are equally 

vulnerable to hostility. A slender 9% of the advocates expressed that complainant is 
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vulnerable, while 5% affirmed other material witnesses are also vulnerable to 

turning hostile. 

To further analyse the design of responses a comparative analysis of all responses of 

the functionaries is projected in figure 21. This will help in deciphering if there is a 

broader consensus on the type of witnesses and disparity if any. It is also possible 

that responses may have been tendered on the basis of the perspective of each 

functionary. 

Figure 21- Practicing Advocates: Witnesses vulnerable to turning hostile 

 

The comparative analysis exhibited in figure 21, shows that all functionaries agree 

that pancha witnesses are most vulnerable to turning hostile in sessions cases. It is 

seen that 60% of the Sessions Judges, 63% Public Prosecutors, 36% Police officials, 

and 55% of the advocates are of the view that pancha witnesses are vulnerable. This 

effectively means that on an average 54% of the respondents express that pancha 

witnesses are vulnerable. This can be verified with the empirical investigation from 

the Judgments, which indicates that in North Goa district in 21% of the sessions 

cases, pancha witnesses turn hostile, while 8% of the witnesses turning hostile are 

pancha witnesses in South Goa district for the period of study. This indicates that on 

an average 15% of the witnesses turning hostile are Pancha witnesses. It can be 

concluded that though majority view of the respondents is that pancha witnesses 
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turn hostile, the empirical data gathered from judgments reveals that only an average 

of 15% of the witnesses turning hostile are panchas. Thus, there is wide 

inconsistency between the views of the respondents and the empirical data. 

It is further seen from figure 21, that eye witnesses being significant to the 

Prosecution, 20% of the Sessions Judges, 37% Public prosecutors, 46% Police 

officials, and 31% of the practicing advocates, expressed that they are vulnerable. 

This leads us to the inference that on an average 34% of the respondents approve 

that eye witnesses are vulnerable. As per the empirical investigation of sessions 

cases, 6% of the witnesses turning hostile in North Goa district are eye witnesses 

and 14% of the hostile witnesses in South Goa district, are eye witnesses. This 

means an average of 10% witnesses turning hostile in the sessions cases are eye 

witnesses in the State of Goa. This leads us to the conclusion that, though average of 

34% respondents, believed that eye witnesses as vulnerable, the empirical data from 

judgments examined reveals that only a slender percentage of eye witnesses as being 

vulnerable section. 

With regard to Complainants turning hostile, there is consensus in the views 

expressed by Sessions Judges and public prosecutors that Complainants are not 

vulnerable to turning hostile. While only 9% of the Police Officials and Practicing 

advocates are of the view that Complainants turn hostile. It was established from the 

empirical investigation of the acquittal cases studied that in North Goa district, 17% 

of the witnesses turning hostile are Complainants, while 25% of witnesses turning 

hostile in South Goa district, are Complainants. It can be inferred that on an average 

21% of the witnesses turning hostile are Complainants. From this comparison, we 

can conclude that there is inconsistency between the opinions of the respondents and 

the empirical data studied from acquittal Judgments, particularly with respect to 

views of the Sessions judges and Public Prosecutors. 

We find a varied response with respect to other material witnesses. While the 20% 

of Sessions Judges are of the view that other material witnesses are vulnerable, only 

9% of the Police officials interviewed opine that other material witnesses are 

vulnerable. Only 5% of advocates expressed that other material witnesses are 

vulnerable. None of the Public prosecutors were of the view that other material 

witnesses turn hostile. From the empirical investigation it is manifested that in North 
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Goa 19% independent witnesses and 28% of the victims turn hostile, while 11% 

independent witnesses and 22% of the victims turn hostile in South Goa district. 

Thus, we see disparity between the views of the respondents and the empirical data 

gathered from Judgments for the period of study.  

The classes of offences tried by the Sessions Court in which witnesses turn hostile, 

was also essential to study. In this respect the respondents were asked questions 

relating to the classes of offences in which witnesses turn hostile and their responses 

were recorded.  

5.4.5  Hostility of witnesses in class of offences triabe by Court of Sessions 

The Public prosecutors, Police Officials and practicing advocates were respondents 

to the question “Which type of Sessions cases, witnesses are vulnerable to turning 

hostile?” The respondents were provided with four options namely, “Murder and 

other offences affecting human body,” “Kidnapping and abduction,” “Sexual 

offences including POCSO,” and “other IPC offences.” The response of Public 

Prosecutors is projected in figure 22. The term “Other IPC offences,” inter alia 

included in its ambit offences triable by a Court of Sessions such as dacoity,444 

criminal trespass,445 cruelty by husband or relatives of husband.446 

The responses obtained from Public Prosecutors with respect to hostility of 

witnesses in different types of offences tried by the Court of Sessions is represented 

in figure 22. 

 

 

 

 

 

 

                                                           
444 Section 395 of IPC. 
445 Section 447 of IPC. 
446 Section 498-A of IPC. 
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Figure 22: Public Prosecutors: Type of Offences 

 

Majority of 50% of Public Prosecutors are of the opinion that witnesses are prone to 

turning hostile in serious crimes such as murder and other offences against human 

body as mentioned in the Indian Penal Code, 1860. However, 13% of Public 

prosecutors opine that sexual offences including offences under the Protection of 

Children from Sexual offences (POCSO) Act, 2012. They also maintained that in 

sexual offences are there instances of victim and complainant turning hostile. While 

12% were of the view that witnesses turn hostile in offences relating kidnapping and 

abduction, 25% were of the opinion that witnesses turn hostile during trial of other 

IPC offences tried by Court of Sessions.  

The responses of the Practicing advocates with respect to witnesses turning hostile 

in different offences tried by Court of Sessions is represented in figure 23. 
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Figure 23- Practicing Advocates: Type of Offences 

 

Figure 23 illustrates that 47% of the advocates are of the view that in offence of 

murder and other offences relating to human body, the tendency of witnesses 

turning hostile is more, while 27% opined that in other IPC offences, witnesses are 

prone to turning hostile. It is further seen that 20% were of the view that prevalence 

of witnesses turning hostile is experienced in sexual offences and POCSO. A 

slender minority of 6% are of the view that in kidnapping and abduction, witnesses 

are found turning hostile. 

It is pertinent to evaluate the responses of the Police officials engaged in 

investigation of offences. The findings are represented in figure 24. 
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Figure 24- Police Officials: Type of Offences

 

The observation from figure 24, is that majority of 55% are of the view that in 

offence of murder and other offences relating to human body, the prevalence of 

witness turning hostile is more, while 36% expressed that witnesses turn hostile in 

sexual offences. However, only 9% were of the opinion that prominence of 

witnesses turning hostile is seen in offences relating to Kidnapping and abduction. 

The comparative analysis of the responses from the three functionaries will help in 

understanding the pattern of responses in establishing a relationship between 

witnesses turning hostile and the type of offences in which they are prone to 

hostility during the trial. This will also aid in verifying the empirical data studied 

from Judgments. 

 

 

 

 

 

 

 

55%

9%

36%

0%

Police Officials

Murder & other offences
affecting human body

Kidnapping & abduction

Sexual offences including
POCSO

Other IPC offences



171 
 

   
 

Figure 25- Comparative Analysis: Hostility of witnesses in Sessions Cases 

 

The figure 25, illustrates that there is unanimous view among the three functionaries 

that in offences of murder and other offences relating to human body, the prevalence 

of witness turning hostile is maximum. It is seen from the responses that 50% of 

Public Prosecutors, 55% of the Police officials and 47% of the Practicing advocates 

hold this view. These responses can be verified with the empirical data collected 

from Judgments examined for the period of the study. 

The empirical data obtained from study of the Judgments with respect to witnesses 

turning hostile in case of offence of murder for North Goa district is 11% and South 

Goa district is 39%.  The empirical data from Judgments also revealed that in cases 

of attempt to murder the prevalence of witnesses turning hostile is 38% and 28% in 

North Goa and South Goa districts respectively. In North Goa district we also see 

that hostility also prevails to the extent of 9% in offence of abetment to suicide, and 

4% in case of dowry deaths. In South Goa it is observed that in cases of culpable 

homicide not amounting to murder, the incidence rate is 3%. Therefore, it can be 

appropriately concluded that the prevalence of witnesses turning hostile in offences 

relating to murder and offences affecting human body is high in the State of Goa. 
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With respect to offences relating to Kidnapping and abduction, it is seen the 

frequency of witnesses turning hostile is slender. The figure illustrates that only 

12.5% of Public prosecutors, 9% of Police officials and 6% advocates hold this 

view. The investigation from empirical data of Judgments studied indicates that 

witnesses turning hostile in offences of Kidnapping and abduction are 6% and 2% in 

North Goa and South Goa districts respectively. This leads us to the inference that 

the rate of witnesses turning hostile in offences of kidnapping and abduction is 

insignificant in the State of Goa. 

 However, with regard to sexual offences we find that there is a varied response 

from the functionaries. It is observed that 12.5% of Public prosecutors are of the 

opinion that there exists hostility of witnesses in sexual offences.  The Public 

prosecutors affirmed in the course of interview that, some of the cases in which 

accused is charged under section 376 of IPC, involve cases relating to breach of 

promise to marry or broken relationship between the accused and the victim woman. 

Public prosecutors were of the view that in such cases there is a compromise with 

the accused and therefore, the victim turns hostile.  

It is however, seen that 36% of the Police officials supported the view that hostility 

of witnesses exists in sexual offences. It is possible that Police have overlooked the 

cases registered due to breach of promise to marry or ruptured relationships, as 

taken into account by the Public prosecutors. Only 20% of the advocates supported 

the view that witnesses turn hostile in sexual offences. However, from the empirical 

data from Judgments, we find that prevalence of witnesses turning hostile in sexual 

offences and cases under POCSO, is very significant. The rate of witnesses turning 

hostile is 39% and 41% in North Goa and South Goa districts respectively. The 

Police officials, and advocates, is supports this view. With respect to sexual 

offences, it can be concluded that the incidence rate of hostile witnesses in the State 

of Goa is noteworthy and cannot be ignored. 

With respect to other IPC offences, it is observed that there is consensus among the 

public prosecutors and practicing advocates as 25% and 27% respectively, express 

that witness also turn hostile in other IPC offences such as offences against property, 

cruelty and harassment by husband or relatives of husband, and such other sessions 

cases. However, none of the Police officials hold such view. The empirical data 
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from judgments studied, reveals that in North Goa the incidence rate of hostile 

witnesses in offences of dacoity is 12.8%, and 2% in cases of criminal trespass. 

Therefore, the incidence rate in other IPC offences is not as much as offences 

affecting human body or sexual offences. 

This indicates that there should be some measures to punish witnesses which will 

serve as deterrence. One such measure which Judges can resort is perjury 

proceedings. An attempt was made to elicit from the respondents whether perjury 

proceedings are initiated against the errant witnesses by the Sessions Judges. 

5.4.6  Perjury Proceedings intiated against Hostile Witnesses  

Perjury proceeding is one measure which can be initiated against a witness who 

turns hostile. However, such perjury proceedings can be initiated by the Sessions 

Judge, only when previous statement of the witness is recorded under section 164 of 

Cr.P.C., before a Magistrate on oath. It is pertinent to note that when a statement is 

recorded before the Police under section 161 of Cr.P.C., perjury proceedings cannot 

be initiated. During the course of empirical investigation through Judgments, it had 

come to light that despite statements being recorded under section 164, the 

witnesses had turned hostile.  

Therefore, a question was posed to the respondent functionaries to know the ground 

reality. The question which was asked to the functionaries was, “Is the charge of 

perjury initiated by the Court when witnesses resile from statement given to a 

Magistrate under section 164 of Cr.P.C.?” The respondents were provided with two 

options, “Yes” and “No.”  Figure 26 illustrates the responses on the aforesaid 

question. 
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Figure 26: Perjury Proceedings against witnesses 

 

The response from the functionaries can be observed from figure 26. It is seen that 

there is a unanimous view that perjury proceedings are not initiated by Sessions 

Judges. The 60% respondent Sessions Judges were of the opinion that as a matter of 

practice the Judges have not been initiating proceedings since there is hesitancy on 

the part of the Judges. Judges are inconvenienced as they have to be a witness and 

also there is no expeditious trial. The other view expressed by 40% of the Sessions 

Judges interviewed was on the basis that perjury proceedings can be initiated 

prospectively. 

In contrast to the opinion of Sessions Judges, a majority of 75% of the Public 

Prosecutors, were of the opinion that perjury proceedings are not initiated as a 

punitive measure. They state that Sessions Judges are hesitant to initiate proceedings 

as the Judge becomes complainant in the perjury proceedings and the trial is 

prolonged. However, 25% of the Public prosecutors, opined that perjury 

proceedings are initiated.  

Further, it is observed that police officials unanimously opined that perjury 

proceedings are not initiated when statements of witnesses are recorded with care 

under section 164 of the Cr.P.C. They asserted that this is discouraging practice and 

will not help in mitigating the menace. 
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It is also seen that 75% of the advocates supported the view that perjury proceedings 

are not initiated in practice, while 25% advocates were of the view that perjury is 

initiated against witnesses. 

The question of frequent adjournments also arises, due to which witnesses are made 

to return from Court without deposing. A specific question to this extent was asked 

to all the respondents. 

5.4.7 Conduct of Judicial Proceedings  

It is a contentious argument whether the manner in which judicial proceedings are 

conducted, has a bearing on witnesses not cooperating during trial and in the process 

turning hostile. In order to investigate this, the respondents were asked questions on 

aspect of frequent adjournments and protracted trials. 

(i) Correlation between frequent adjournments and hostility of witness 

Due to docket explosion, there is judicial overload, and in such a scenario, on some 

occasions it is not impossible for Judges to record the deposition of a witness 

present for a hearing. This results in adjournment to another date. The witness is 

summoned again for the next date, and this often results in secondary victimization 

through repeated appearances in the Court, in a hostile or semi-hostile environment 

in the Court room.447  

Therefore, it was considered to ask the respondents if the factor of adjournments has 

a correlation with hostility of witness.Figure 27 reflects the opinion of the 

respondents on the question of adjournments as a factor. 

 

 

 

 

 

                                                           
447 See supra note 229. 
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Figure 27- Correlation between frequent adjournments and hostility of witness 

 

Figure 27, reflects the opinions of the functionaries. It is seen that there is a divided 

opinion between the Sessions Judges, as 40% of the Judges expressed that frequent 

adjournments do lead to hostility, while an equal percentage said frequent 

adjournments should not result in witnesses turning hostile. The Judges asserted that 

even though case may be adjourned, the witnesses should depose the truth and 

contribute to the judicial process. A slender 20% were unsure whether frequent 

adjournments could have correlation with hostility of witnesses.  

The Public Prosecutors interact with witnesses on the date of hearing, and therefore, 

their opinion reflects the practical difficulties of witnesses. It is observed that 63% 

Public Prosecutors, are of firm view that frequent adjournments have direct 

correlation with hostility of witnesses, while 37% opine that adjournments do not 

affect the testimony of witnesses. 

The Police Officials were divided in the opinion on the question. It is observed that 

55% of the Police officials were of the honest opinion that frequent adjournments 

frustrate the witness and it has a correlation with hostility. Further it is also seen that 

while 27% were of the view that frequent adjournments has no relation to witnesses 

turning hostile, 18% are unsure whether it has an impact on the hostility of 

witnesses.  
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The Practicing advocates were also divided in their opinions. While 43% said that 

frequent adjournment has an effect on witnesses turning hostile, 31% stated that 

there is no correlation between frequent adjournments and witnesses turning hostile. 

It is also seen that 26% were unsure if frequent adjournments had the capacity to 

cause hostility among witnesses. 

In conclusion, we find that from the responses, that largely, we cannot discount the 

fact that frequent adjournment has certainly an impact on the mind of the witnesses 

and attitude towards the judicial system. The witnesses are inconvenienced and 

hardships are faced. However, it is a difficult proposition to state whether it results 

into hostility of witnesses in respect of the testimony. Similarly, protracted trial is 

also a factor affecting the testimony of witnesses in Court during trial.  

(ii) Protracted Trial 

The Supreme Court had enumerated protracted trial as one of the factors for 

witnesses turning hostile.448 Like frequent adjournments affect the approach of the 

witnesses towards the judicial process, protracted trial is also an important factor 

which needs to be considered in respect of witnesses turning hostile. 

Figure 28, exhibits the responses to the question on whether protracted trial is a 

ground for hostility of witness.  

 

 

 

 

 

 

 

                                                           
448 See supra note 212. 
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Figure 28 Protracted trial as a factor for hostility of witness 

 

It is observed, from figure 28, that majority of 60% Sessions Judges express that 

protracted trial is an important factor which may lead to witnesses turning hostile in 

criminal trials. However, 20% of the Sessions Judges, supported the view that there 

is no correlation between protracted trial and witness turning hostile. They stated 

that, if witness is truthful, he has to speak the truth even if there is a protracted trial. 

Another 20% Judges, reserved their comment by answering “cannot say.” 

The Public Prosecutors, who are regarded as the officers of the Court, expressed a 

mixed view on protracted trial. While 38% said that protracted trial does contribute 

to hostility of witnesses, 50% were of the view that there is no connection between 

protracted trial and witnesses turning hostile during trial. However, 12% were 

unsure if protracted trial can lead to hostility and answered “cannot say.” 

The Police officials in their interview responses, expressed a strong desire that there 

should be expeditious trial. It was also their view that trial should be time bound. 

One of the Officers expressed that something in the nature of summary trial should 

be provided for in the criminal procedure. It is observed that a majority of 55% were 

of the view that protracted trial has an impact on the attitude of witnesses resulting 

in their non-cooperation and eventually turning hostile, while only 18% said that 

protracted trial does not affect testimony of witnesses. It is also seen that 27% were 

unsure if there is a correlation between protracted trial and hostility.  
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The practicing advocates were divided in their responses. While 38% were of the 

view that protracted trial is a factor influencing hostility of witnesses, an equal 

number of 31% said “No” and “cannot say.” We see a wide disparity in the views 

expressed by the advocates.  

We can appropriately conclude by saying that, on an average only minority of 48% 

of the functionaries are of the opinion that protracted trial has a correlation with 

witnesses turning hostile. 

Through this field study an honest attempt was also made to inquire into the welfare 

of the witnesses. 

5.4.8  Welfare and incentives to witnesses  

An important aspect of a criminal trial, is creating a conducive atmosphere for 

witnesses to visit the court and depose. Therefore, in this respect visiting the Court 

and participating in justice delivery should be welcoming for witnesses. The 

Government is required to provide appropriate incentives to witnesses and ensure 

they are not inconvenienced in any ways.  

In this regard two specific questions were addressed to all the functionaries 

pertaining to grant of paid leave, and adequacy of travel and other allowances if any.  

(i) Grant of paid leave to the an employee summoned as witness 

To encourage members of the general public to come forward and be a witness in a 

case, the government should provide necessary incentives. One of the measures is 

that that witness employed in service should be allowed paid or duty leave, on the 

day of the hearing in Court. This applies to government and private sector both. 

Therefore, in order to know the ground reality, the functionaries involving Sessions 

Judges, Public Prosecutors and Police officials were asked if witnesses in 

employment were granted paid leave. The response is illustrated in figure 29. 
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Figure 29 Paid Leave to witnesses in employment 

 

From figure 29, it is seen that Sessions Judges were unanimously answered the 

question in the affirmative. The Judges maintained that Court provides an 

attendance certificate which can be provided to the employer. However, they said 

there is no occasion to know if private employers comply with this, but invariably 

the attendance certificate is adequate proof to entitle them paid leave.  

However, there is a disparity between the views of the public prosecutors as 

majority of 62% were of the affirmative view that all witnesses are provided with 

attendance certificate which will entitle them paid leave, while 38% disagreed.  This 

disagreement may be due to ignorance of private sector employees.  The Police 

officials were also of similar view with 64% agreeing with the fact that attendance 

certificate serves an entitlement for paid leave, while 36% were of the view that no 

paid leave is awarded to employees. 

The cumulative analysis of the responses suggest that though in the government 

sector, there is no doubt that attendance certificate entitles duty leave, it is unclear 

from the responses of functionaries if private sector employees are granted paid 

leave. There is no occasion to verify the practice of private sector employers, but the 

functionaries have reason to believe that they are duty bound to provide it to their 

employees for attending a court proceeding. 

 

0

20

40

60

80

100

Sessions Judges Public
Prosecutor

Police Officials

100

62 64.00

0

38 36

P
er

ce
n

ta
g

e

Functionaries in criminal justice system

Are witnesses in employment granted paid 
leave?

Yes

No



181 
 

   
 

Similar to grant of paid leave, providing adequate allowances will also serve as an 

incentive to the witnesses. Figure 30 illustrates the responses from recorded from 

the functionaries. 

(ii) Adequacy of allowance paid to witnesses 

The inquiry into adequacy of allowances received by witnesses towards 

reimbursement of expenses for attending the Court hearing on a given day or 

subsequent date of hearing incase the matter is adjourned. It was felt necessary as 

part of the field study to inquire with the functionaries and elicit their views. 

The question which was asked to respondents was “Are the bhatta charges or 

allowance paid to witness to attend the Court hearing sufficient to meet the needs of 

witnesses?” The three options provided were “Yes,” “No,” and “Cannot say.”  

Figure 30 Adequacy of allowance paid to witnesses 

 

From figure 30, we observe that 62% of the Sessions Judges are of the opinion that 

bus fare or travelling allowance which is paid is sufficient, however they also 

maintained in equal measure that government has to enhance this travelling 

allowance. The Judges answered in the negative with respect to the query on any 

other allowance paid for lunch or accommodation (incase of outstation witness). 

However, 38% of the Judges recommended that the amount of travelling allowance 

is meager and not sufficient at all to meet the needs of the witnesses. 
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However, the Public prosecutors were unanimous in their view that the travelling 

allowance is insufficient and no other allowances are being paid by the Court to the 

witnesses. They asserted that in some situations expenditure is borne the 

investigating officers and Police staff. The view was expressed that incase the 

witness is a professional or otherwise, and uses his/her personal vehicle to come to 

the Court, is not reimbursed the fuel expense proportionate to that which is incurred. 

Similarly, air fare as per ticket is reimbursed, however, the cab fare and 

accommodation is not reimbursed. The public prosecutors in one voice maintained 

that it calls for reform in enhancement of the allowances provided to witnesses.  

The police officials were mixed in their response. It is seen that 18% stated that the 

allowance paid is sufficient while, 45% stated that the allowance was meager and 

needs increment. They also asserted that on many occasions Police have to spend 

without a provision for being reimbursed. It was observed that 37% were unsure of 

adequacy of allowance paid to witnesses.  

It is further seen that 95% advocates also agreed to the view that allowances are not 

sufficient to meet the needs of the witnesses, while a meager 5% were of the view 

that allowance is sufficient. 

In cumulative analysis, it can be stated all functionaries have affirmed that there is a 

need for an incremental revision in the allowance amount. It is the view that if 

allowance is not adequate it will deter people from coming forward as witnesses and 

it is uninviting to the Court. It is submitted that witness attending a Court hearing 

should not serve as a punishment for him for doing the duty of contributing to 

justice. 

5.4.9  Extent to which testimony of hostile witness can impact the prosecution 

Case 

On the backdrop of the findings from the empirical data ascertained from the study 

of acquittal cases. It was observed from the empirical data of Judgments, that in all 

the cases in which witnesses turned hostile, the prosecution case was severely 

undermined. Therefore, it was imperative to ask the Sessions Judges to elicit their 

views. The question which was put to Judges was:  “What is the percentage of 
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impact of hostile witness on prosecution case?” The Judges were provided with four 

options “0-10%,” “11-50%,” “51-90%,” “91-100%.” 

Figure 31 Sessions Judges response on Impact of testimony of Hostile witness 

 

From figure 31, it is validated that 40% of the Sessions Judges, attribute hostility of 

witness as a factor undermining the prosecution case in 91-100% of the sessions 

cases. While another 40% of the Judges are of the opinion that in 51-90% of the 

sessions cases, prosecution case is severely undermined due to the testimony of 

hostile witnesses. This signifies that high percentage of the Judges interviewed agree 

that testimony of hostile witness rigorously dampens the prospect of prosecution 

proving the case beyond reasonable doubt. However, only minority of 20% asserted 

that in 11-50% of the sessions cases, testimony of hostile witness upsets the 

prosecution case. 

The observation from figure 31 signifies that Sessions Judges are conscious that 

testimony of hostile witness is a factor serving as an impediment in the Prosecution 

case thereby preventing the prosecution from proving the case beyond reasonable 

doubt.  

The opinion of the Sessions Judges confirms the empirical analysis from the 

Judgments studied for the two districts in Goa. In North Goa Sessions division it 

was observed that, among the cases examined for the period, 44% cases reflected 

hostility of witness as a major factor contributing to acquittal. However, in South 
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Goa sessions division, in 32% of the cases hostile witnesses can be attributed as a 

primary cause for acquittal.  

This manifests that the incidence of witnesses turning hostile is prevalent in a 

substantial proportion in Goa and their testimony undermines the prosecution case. 

It was imperative to identify the measures adopted by the functionaries and in this 

regard an open ended question was posed to all the aforesaid respondents. 

5.5.   PREVENTIVE MEASURES  

There is no denial that there is an anomaly in the criminal justice system when 

witnesses turn hostile and it becomes a common phenomenon. This irregularity can 

occur when appropriate measures are not adopted or existing measures are 

inadequate to remedy the irregularity. The responses of the Sessions Judges, Public 

Prosecutors and Police officials recorded indicate that series of measures are 

adopted before and during the trial. 

The Sessions Judges were asked the measures initiated by the Judges during the trial 

and in the Court room. Their responses are enumerated as under:- 

(i) Legally impermissible for Judges to take measures during trial due to impartial 

approach adopted and powers conferred. 

(ii) Public Prosecutor is incharge of the case, measures should be inititated by the 

prosecutors. 

(iii)Police have to improve the procedure in which statement is recorded under 

section 161 of Cr.P.C. 

(iv) In cases relating to Sexual offences under IPC and under POCSO, care is that 

the prosecutrix is not directly seen by accused. 

(v) In case of threat or intimidation to the witness by accused, complaint should be 

lodged before the Police.  

(vi) Public Prosecutors and Police officials should take duty of providing security to 

the witnesses. 



185 
 

   
 

It is observed from the response of the Sessions Judges that onus is on Public 

Prosecutors and Police officials to take necessary measures and Judges has to obey 

rules of neutrality. The Judges maintained that they have limitations and hence 

cannot show favour towards the prosecution during the proceedings. 

The Public Prosecutors stated number of measures taken at their level to ensure 

cooperation of witnesses. The responses are enumerated as under:- 

(i) The Investigating officers are contacted and attempt is made to identify the 

reasons for hostility. 

(ii) Witnesses are adequately briefed and their memory is refreshed as to the 

contents of the statements. Attempt is also made to give them a feel of the 

witness box and court setting in which they must depose.  

(iii)In some situations, time is sought from the Court for an adjournment when there 

is reason to believe that witness may turn hostile. This time is utilized to 

convince witnesses to support the Prosecution by narrating the contents of the 

statement. 

(iv) The Pancha witnesses are concerned, they are sometimes briefed during their 

deposition in Court if there is variation in their testimony. It is pertinent to note 

that memory of Pancha witnesses can be refreshed during deposition. 

(v) Care is taken that accused does not contact witnesses. Investigating Officers are 

instructed by Public Prosecutors to take necessary measures in this regard. 

(vi)  Police have been instructed to minimize and avoid the use of stock witnesses. 

(vii)  Photographic evidence at the scene of panchanama is taken. 

(viii) Attempts are made to ensure deposition of witness including cross-examination 

is completed on the same day of hearing. 

(ix) To inspire the confidence of material witnesses, investigating officer is called in 

to escort the witness. 
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It was learnt that Public Prosecutors honestly are of the view that there should not be 

briefing to witnesses so as to ensure that truth and fairness prevails. It was also 

observed that on many occasions despite best efforts of the public prosecutors, the 

witnesses resile from their statement and turn hostile even after briefing them 

adequately.  

The Police officials are the first point of contact with the witnesses and therefore, 

the measures taken by them are extremely essential. Their responses are stated as 

under:- 

(i) Witnesses are briefed by the concerned Investigating officers before deposition 

in order to clarify doubts and apprehensions. 

(ii) Logistic assistance to witnesses, for instance vehicle is provided for their 

transport to and from the Court premises on the date of hearing. 

(iii) Refraining from use of stock witnesses. 

(iv) Government servants are used as pancha witnesses, as their propensity to turn 

hostile is minimal due to disciplinary action. 

(v) The Police mention the name of important material witnesses in the trial diary, 

and Investigating officer is asked to follow up the case notwithstanding his 

transfer. 

(vi) Special Report cases such as offences of murder, attempt to murder, rape, 

robbery, kidnapping for ransom are reviewed by Superintendent of Police. 

(vii) Investigating Officers remains in touch with the victim and his/her family 

through the trial to inspire confidence. 

(viii) Attempt is made to record statement of witnesses in the language they 

understand and speak. 

It can be concluded that though measures are adopted to prevent hostility of witness, 

we experience that it is manifestly inadequate to prevent witnesses from turning 

hostile during trial in the State of Goa. 
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On the basis of empirical analysis mentioned hereinabove, the hypotheses are tested 

with the findings from the empirical data.  

5.6  AUTHENTICATION OF HYPOTHESES 

This research was initiated with the premise of analyzing the relationship between 

the phenomenon of witnesses turning hostile in criminal trials and how it poses as an 

impediment to the prosecution case, Another proposition involved the inquiry on 

how, in the absence of legislation and existing provision in the Indian Evidence Act, 

in the nature of section 154, is inadequate to prevent witnesses from turning hostile. 

It was also a proposition that if there is an exclusive legislation providing for 

witness protection measures, it can substantially curb the phenomenon of witnesses 

turning hostile. The empirical data collected has been analyzed against the 

hypotheses formulated hereinunder. 

There are number of factors which are impediments in the criminal trial. Testimony 

of a hostile witness is one such factor which cascades on the otherwise burden on 

the prosecution to prove the charges against the accused beyond reasonable doubt. 

The empirical investigation was conducted to inquire the extent to which hostile 

witnesses undermines the prosecution case. Analysis of the data collected and 

exhibited in Tables, 3 and 4 for North and South Goa districts respectively, in Part 

5.3, amply reveals prevalence rate of Hostile witnesses during the period of Study.  

It is further observed from the empirical data, the substantial proportion of different 

type of witnesses turning hostile. It is sufficiently evident that testimony of these 

hostile witnesses has severely undermined the Prosecution case. This is manifested 

in Part 5.3.1 and exhibited in Tables 5, 6, figures 3, and 4 of this study.  

The analyses of the diverse categories of offences tried by the Sessions Courts, in 

which witnesses have turned hostile is amply evident from Part 5.3.2 and Tables 7.1, 

7.2,  8, figures 5, and 6 of this study. It is observed from the primary data collected 

and careful evaluation from Tables 9 and 10, figures 7 and 8 contained in Parts 5.3.4 

and 5.3.5, that witness turning hostile is a significant impediment in the criminal 

trials in the State of Goa. This view is reinforced by the Sessions Judges as 
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represented in figure 31 and discussed in Part 5.4.9 of the Study. On the basis of the 

empirical analysis of the data, Hypothesis 1449 stands proved. 

The void in the existing legislative framework and despite the existence of Section 

154 of the Indian Evidence Act, the phenomenon of witnesses turning hostile 

persists. Section 154 (2) of the Indian Evidence Act, is a curative or remedial 

provision which entitles the party whose witness has turned hostile to rely on any 

part of the testimony. However, from the empirical analysis from the Judgments and 

adequately represented in Part 5.3.4 and 5.3.5, it was discerned that invariably the 

testimony of hostile witnesses as a whole is discarded. This view was supported by 

the Sessions Judges and evident from the analysis in Part 5.4.2 and represented in 

figure 15. A majority of the other functionaries have also agreed to this proposition 

which is represented in Part 5.4.2 and presented in figure 14. Therefore, 

notwithstanding Section 154(2) of the Indian Evidence Act, the testimony of hostile 

witness is wholly discarded and reliable part of the testimony does not aid the 

Prosecution in establishing the guilt. Thus, Hypothesis 2450 stands proved. 

The proposition that enactment of legislation for enforcement of witness protection 

measures was tested against the empirical data collected from respondent 

functionaries in the criminal justice. The Central Government has prepared the 

Witness Protection Scheme 2018, which has not yet been implemented by the State 

of Goa. However, the majority of respondents supported the view that witness 

protection measures proposed in the said scheme will help in curbing the 

phenomenon of witnesses turning hostile to the extent of threat and intimidation. 

This manifested by figure 16 in Part 5.4.3 of the study. Therefore, it can be 

appositely stated Hypothesis 3451 stands proved. 

 

                                                           
449 Hypothesis 1: The Adversarial system in India, is based on the presumption that accused is innocent 

until proven guilty, and the burden to prove the guilt beyond reasonable doubt is on the prosecution, 

hence, the incidence of witnesses turning hostile further undermines the Prosecution case thereby posing 

as an impediment in criminal justice system.  
450 Hypothesis 2: In the absence of any specific legislation dealing with Hostile witness, and 

notwithstanding the existence of Section 154 of the Indian Evidence Act, 1872, the phenomena of 

witnesses turning hostile continues due to lack of preventive measures. 
451 Hypothesis 3: Enactment of an exclusive legislation for enforcement of Witness Protection measures 

can substantially curb the phenomenon of witnesses turning hostile in criminal trials. 
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5.7   FINAL OBSERVATIONS 

Subsequent to an overall analysis of the empirical data collected from Judgments 

and responses to questions, there is reason to believe that testimony of hostile 

witness is a serious impediment in the criminal justice process. The empirical study 

was conducted to verify whether there is correlation between hostility of witnesses 

in criminal trials and the extent to which it undermines the prosecution case 

consequently affecting the efforts of the prosecution to prove the charges against the 

accused beyond reasonable doubt.  This was the underlying premise with which the 

study was initiated. 

It was observed that during the period of study that except for two years in both 

North and South Goa districts, there was reasonable proportion of hostile witnesses 

each year. From the empirical data it is determined that among the Prosecution 

witnesses examined, an average.15% of the witnesses turn hostile in the State of 

Goa. The study also revealed that in all the cases in which witnesses turned hostile 

the propensity to lead to acquittal is high. In other words, in the cases where hostile 

witnesses were identified, if the witnesses had cooperated and supported the 

prosecution version through their testimony, there was a reasonable prospect of the 

case resulting in conviction. 

Through the empirical data collected from careful examination of Judgments, an 

honest attempt was made to identify the classes of offences tried by Court of 

Sessions, in which incidence of hostile witness subsists. The classes of offences 

were identified as offences against human body, sexual offences, and offences 

against property, and offences relating to cruelty by husband or relatives of husband, 

and offences under the Protection of Children from Sexual offences (POCSO) Act, 

2012.  

Besides hostile witnesses as a contributory factor for acquittal of the accused, there 

were other reasons for acquittal identified from the empirical analysis of Judgments. 

These reasons for acquittal were more particularly ascertained from cases based on 

circumstantial evidence. These factors also influence the conviction inasmuch as 

hostile witnesses do in other cases.  The present study was limited to the extent to 

which testimony of hostile witness is a contributory factor in acquittal of accused. 
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Further, the empirical study involved interview of the functionaries in the criminal 

justice system involving Sessions Judges, Public Prosecutors and Police Officials. 

An interview schedule comprising of structured predetermined questions were 

prepared for the interview. The responses from Practising advocates were obtained 

through structured questionnaires.  

The responses on question pertaining to reasons for hostility of witnesses with 

reference to Goa, were obtained and analysed. Similarly, responses on the extent to 

which the reliable part of the testimony of hostile witness is of assistance to the 

Prosecution case, was collected and analysed. The functionaries were also asked if 

witness protection measures under the 2018 scheme would help in mitigating the 

phenomenon of hostile witnesses. An overwhelming majority responded 

affirmatively.  

The respondents were asked specific questions on the class of offences and type of 

witnesses vulnerable to turning hostile. These questions were put to the respondents 

to verify the empirical data collected from Judgments. It was ascertained that eye 

witnesses and pancha witnesses are vulnerable to turning hostile. Similarly, the 

respondents supported the view that offences affecting human body and sexual 

offences involved a substantial proportion of hostile witnesses. 

The possibility of ancillary factors for witnesses turning hostile such as frequent 

adjournments, protracted trials, inadequate allowances, were also important to the 

study. The respondents were asked specific questions on these factors.   

During the empirical analysis from the Judgments it was ascertained that witnesses 

had turned hostile even after their statements were recorded under section 164 of 

Cr.P.C., on oath before a Magistrate. Therefore, it was essential to elicit the views of 

the functionaries whether perjury proceedings were initiated against delinquent 

hostile witnesses. The response was stark negative. 

Through the field study, an attempt was also made to ascertain the preventive 

measures adopted by the Police, Public Prosecutors, and the Sessions judges in their 

effort to inspire the confidence of the witnesses and also to ensure their support.  

However, the preventive measures are found deficient, as is evident from the 

incidence rate of witnesses turning hostile as reflected in empirical analysis of data. 
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Measures to mitigate the phenomenon of hostile witnesses were also suggested by 

the functionaries.   

With the analysis of the empirical data, and the authentication of the hypotheses, the 

research advances to the conclusion, findings and suggestions in the subsequent 

Chapter. 
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6.  CONCLUSIONS, FINDINGS AND SUGGESTIONS 

6.1 CONCLUSIONS 

The role of witness in the criminal justice system cannot be discounted. Witnesses 

can play a vital role in bringing the offender to justice. The administration of 

criminal justice depends on credible evidence adduced in trial. It is this evidence 

which is appreciated by the Judge in determining the guilt or innocence of the 

accused. If the evidence adduced is flawed, it hampers the prosecutions chances of 

proving the charges against the accused beyond reasonable doubt.  The Supreme 

Court asserted “A criminal case is built on the edifice of evidence, evidence that is 

admissible in law. For that, witnesses are required whether it is direct evidence or 

circumstantial evidence.” 452 The witness performs a sacred duty of telling the truth 

of what is seen or heard, thereby assisting the Court in discovering the truth. The 

underlying purpose of the oath administered to the witness is to speak the whole of 

the truth and nothing but the truth, before the Court. The testimony of the witness 

can decide the outcome of the case in terms of conviction or acquittal. Therefore, the 

witness is an important participant in the dispensation of justice.  

However, it is not a smooth sailing for the witness during trial. The witness is often 

subjected to pressure or intimidation, inducement and threat to his life, family 

members and to his property. This has shaken the confidence of civil society to 

come forward as witness and assist in investigation. This situation is further 

aggravated by circumstances such as frequent adjournments and inconveniences 

caused to the witness. The State does not acknowledge its obligation to safeguard 

the witness and the semi-hostile environment in the Court room adds to the woes of 

the witness. This results in malaise and consequently the witness dithers. These 

issues taken together incapacitate the witness consequently undermining the 

prosecution case. This consequently affects the justice delivery system and also fair 

trial. 

Therefore, for the success of justice delivery system, all the stakeholders have a 

collaborative role to discharge, be it the Public Prosecutor, Police Officers, Judges, 

                                                           
452 See supra note 228. 
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and advocates, as well as the witnesses. The role of witness in the criminal justice 

depends on the kind of system of trial that is adopted by the country. 

The inquisitorial system of trial emphasises more on the pre-trial phase than the trial 

phase. The inquisitorial system involves the discovery of truth which is done 

through an investigative procedure. The purpose of the pre-trial investigation is to 

prevent bringing of an innocent person in trial. The pre-trial proceedings are 

conducted by a Judge also called as investigating magistrate who investigates the 

case from all aspects. The evidence is adduced during this stage. The statement of 

witnesses is recorded during this stage. The statement of witnesses recorded during 

investigation stage by the investigation Judge are admissible and form the basis for 

prosecution case during final trial. The investigating Judge will recommend a trial 

only if there is sufficient evidence pointing towards the guilt. During the trial, the 

accused and victim are entitled to participate in the proceedings in which the parties 

have a limited role to suggest questions that may be put to the witnesses. Unlike the 

adversarial system, the questions are put up by the Judge to the witness and there is 

no-cross examination as such. The evidence is appreciated through a process of 

inner belief or inner satisfaction of the Judge and not proof beyond reasonable 

doubt.453 This leads to the conclusion that possibility of witnesses turning hostile in 

the Inquisitorial system is minimal. 

Unlike the inquisitorial system, in the adversarial system, the standard of proof is 

proving the charges against the accused beyond reasonable doubt.  In the adversarial 

system of trial the Judge maintains a position of neutrality. The parties usually 

comprise of the State represented by the Prosecution and the defence counsel 

representing the accused. Both the parties get an equal and fair opportunity to 

adduce evidence and cross-examine each other’s witnesses. Though fairness of trial 

is achieved in adversarial system it is observed that system has its own drawbacks. 

One such drawback is that the phenomenon of witnesses turning hostile during their 

testimony in trial.454 In a comparison between the two legal systems adopted, it can 

be concluded that in the inquisitorial system, witnesses are more guarded by the 

Judges. Before the trial judge there is no much scope for cross-examination by the 

parties. However, in the adversarial system, the Judge in order to maintain neutrality 

                                                           
453 See supra note 25. 
454See Id. 
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refrains from interfering in the process of examination of witnesses. On many 

occasions the Judge becomes a silent spectator as his role is confined to hearing the 

evidence and not discovering the truth. The historical background of the criminal 

justice system and its administration with emphasis on its functions has also been 

noted earlier. 

The functions of the criminal justice system were determined as law making, law 

enforcement, adjudication, and correction. When the criminal justice system works 

towards social ordering objectives, it may be termed as administration of justice. 

Further insight was provided with respect to adjudication as one of the functions of 

the criminal justice system. Adjudication process has three important sub-functions 

namely, Prosecution, determination of the guilt, and imposition of sentence. The aim 

of the criminal justice system is to punish the guilty and protect the innocent. The 

discussion further devolved into evolution of the criminal justice system in India 

which conceptualises the aspiration of ‘nyaya’ or justice in the ‘Puranas,’ and 

‘Smritis.” The development of the criminal justice system in India is also analysed 

from Mauryan dynasty to the British rule.  Further, an insight into the historical 

perspective on the role of witnesses in the criminal justice system has also been 

analysed. The Law of evidence during the ancient hindu period, ancient muslim 

period, and the British period formed the basis of the law of evidence in the 

contemporary time. The study further analysed the law of evidence with special 

attention on the provisions pertaining to examination of witnesses and the 

conceptual analysis of the testimony of hostile witness. 

It has been emphasised earlier that in criminal trials, quality of evidence is 

paramount. The Indian Evidence Act, gives primacy to oral direct evidence. Oral 

direct evidence is reliable evidence and therefore, the significance of witnesses in 

trial. A criminal trial involves different types of witnesses who may be summoned 

and examined by the Prosecution.  Chapter III, more particularly part 3.1.1 analyses 

the class of witnesses involved in a trial. The legal regime with respect to 

examination of witnesses and the current legal position on hostile witness has been 

evaluated earlier. The Evidence Act, does not define the term ‘hostile witness,’ but 

provides a legal remedy if the witness is adverse to the party calling the witness. The 

phenomenon of hostility of witnesses occurs when the witness during the testimony 
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in trial, resiles from his/her previous statement given before the Police. The Judicial 

interpretation on the term ‘hostile witness’ and the evidentiary value of the 

statement of hostile witness has also been analysed.  The Supreme Court has defined 

the term ‘hostile witness’ as “one who is not desirous of telling the truth at the 

instance of the party calling him.”  Section 154 of the Evidence Act, provides for 

questions to be put by party to his own witness. 

The provision of Section 154 in the Evidence Act, provides for cross- examination 

by the party calling the witness with the leave of the Court. The provision further 

entitles the party to rely on any part of the testimony of such witness. It therefore, 

means that, the testimony of hostile witness is not discarded in entirety. However, 

the reliance on the testimony is only if the testimony of hostile witness is found to 

be creditworthy and reliable. In practice, however, the hostility of witnesses results 

in discarding of the whole testimony thereby severely undermining the prosecution 

case. This is evidenced through empirical investigation, which is more particularly 

described in Chapter V. It has been acknowledged by the Apex Court, that the 

criminal justice system has been witnessing a traumatic experience of witnesses 

turning hostile quite frequently during trials and this is a sordid phenomena.455 If the 

criminal justice system is to succeed, there is a need to respond to the problem of 

hostile witnesses by identifying the possible causes for it. The need for protection of 

witnesses has been advocated through the formulation of Witness Protection 

Programs.  

For an international perspective on witness protection programs, the researcher has 

studied the witness protection measures and programs of countries that follow the 

Common Law systems. The Witness Protection Programs of a select few countries 

have been studied and comparatively analysed with the Witness Protection Scheme 

2018, introduced by the Central Government in India.  

The present study was an endeavour to review the Witness Protection measures 

undertaken by countries that have adopted the Common law systems. The researcher 

has randomly selected Australia, Canada, Kenya, Philippines, South Africa, the 

United Kingdom, and the United States of America. While United Kingdom does 

not have an exclusive legislation for witness protection, protection measures are 

                                                           
455 See supra note 218. 
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provided for in the Serious Organised Crime and Police Act, 2005. Similarly, in the 

United States of America, there is a Witness Security Program, constituted by the 

Attorney-General under the Organised Crime Control Act, 1970. Through new 

enactments, namely the Witness Security Reform Act, 1984, the authority of the 

Attorney-General was further extended under the Organized Crime Control Act. The 

study revealed that the Witness Protection measures in Philippines were 

extraordinary. The Philippines Witness Protection Program confers rights and 

benefits to the witness which makes it a unique legislation.  It is also notable to 

mention that a developing country like Kenya, has a comprehensive Witness 

Protection legislation. The Kenyan legislation provides a three tier structure of 

authorities. The Australian and Canadian Witness Protection legislations are similar 

in nature in so far as protection measures are concerned. All the aforesaid countries 

have a legislative basis for witness protection measures. The Witness Protection 

Scheme 2018, introduced in India, by the Central Government, is a step towards 

protection of witnesses and was the need of the hour. 

The Witness Protection Scheme 2018, is in its nascent stage with no implementation 

on the ground level. The Scheme is required to be entrenched in the form of an 

enabling legislation. However, until the enactment of a suitable legislation, the 

decision of the Supreme Court in which the Court was pleased to give its 

imprimatur, is binding on all States/Union Territories in the Country. Further, the 

researcher has comparatively analysed the witness protection programs of the 

aforesaid countries with the Scheme introduced in India. The question whether the 

witness protection measures will be an aid in mitigating the phenomena of witnesses 

turning hostile formed part of the empirical study more particularly described in 

Chapter V. 

This research is an endeavour to conduct an empirical investigation to study and 

ascertain the adverse impact of the testimony of hostile witness on the prosecution 

case. The extent to which creditworthy part of the testimony of a hostile witness is 

relied by the Prosecution, and whether witness protection measures through witness 

protection programs would be effective to mitigate the phenomena of hostility of 

witnesses, inter alia also formed part of the empirical investigation. The empirical 
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data in the form of Judgments of acquittal were collected from government portal.456 

The empirical data was also collected through interview schedule and structured 

questionnaire. The findings from the empirical investigation were an aid in verifying 

the hypotheses.  

The study in part 5.6 not only confirms but validates the hypothesis, that incidence 

of witnesses turning hostile not only undermines the prosecution case but also poses 

as an impediment in criminal trials.457 The hypothesis that despite the existence of 

Section 154 of the Indian Evidence Act, reliable part of the testimony of hostile 

witness is not of assistance to prosecution is also manifestly proved. 458  The 

hypothesis pertaining to enactment of suitable legislation for providing witness 

protection measures can curb the phenomenon of witnesses turning hostile has been 

confirmed based on the findings from empirical study.459  The findings derived from 

the empirical study are elaborately outlined in the present chapter. In addition to the 

findings of the study, the researcher has also proposed suggestions to various 

stakeholders. 

The findings derived from the empirical investigation by studying the acquittal 

Judgments and empirical data collected through responses from various 

functionaries has been enumerated in Part 6.2 of the present Chapter. On the basis of 

the findings of the study, the researcher has proposed necessary preventive and 

procedural suggestions to the stakeholders involving the Police Department, the 

Judiciary, and the Government. The researcher has conducted the present study 

within the scope and limitations as mentioned in Chapter I. However, the researcher 

has identified potential areas of research wherein there is scope for further research. 

The findings of the study, suggestions and scope for further study are discussed in 

detail herein under. 

6.2.   FINDINGS DERIVED FROM EMPIRICAL INVESTIGATION 

The empirical study was initiated to observe inter alia the correlation between 

witnesses turning hostile in criminal trials and extent to which it undermines the 

                                                           
456 supra note 8. 
457 For detailed analysis see Part 5.3.4 and 5.3.5 of Chapter V. 
458 For detailed analysis see Part 5.4.2 of Chapter V. 
459 For detailed analysis see Part 5.4.3 of Chapter V. 
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prosecution case by posing as an impediment. The empirical study was conducted 

initially from the Judgments of the Sessions Court for the period of the Study and 

subsequently through interviews and questionnaire. The findings from the empirical 

study of the Judgments are discussed herein under. 

6.2.1  Empirical data of hostile witnesses from Judgments of Sessions Courts 

The empirical study involved the study of Judgments from two Sessions Divisions, 

namely North Goa and South Goa districts. The Study had its own challenges which 

had to be overcome in order to accentuate the critical phenomenon of hostile 

witnesses and its prevalence in the criminal trials. The researcher has herein shared 

the predicament involved in such a complex research, followed by the findings 

derived from the empirical analysis of data. 

6.2.1.1  Predicament and limitations in the empirical study 

The empirical investigation into hostile witnesses in Sessions cases was a complex 

study. Moreover, neither the Sessions Court registry nor does the Police maintain 

record of witnesses turning hostile in sessions cases, more particularly in acquittal 

cases. The first stage in collection of data involved obtaining the record of disposed 

cases for North and South Goa districts. However, the register maintained by the 

Court registry was as per case registration number. Though an honest attempt was 

made, it was challenging to obtain authentically from the register the number of 

cases disposed each year by the Court of Sessions. Moreover, it was time consuming 

and cumbersome.  

The second stage was to obtain the hard copies of the Acquittal Judgments. The hard 

copies of the Judgments or deposition copies of prosecution witnesses in Court files 

were difficult to obtain either due to rigorous procedures or due to transfer of the 

case records to the High Court in appeal. The researcher made diligent efforts to 

procure the files from the Public prosecutors, however they were either sent to 

concerned Police Stations or record room. Due to this difficulty, the time for 

initiating the empirical study was being prolonged.  
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Therefore, the researcher relied on Judgments uploaded on the online portal.460 The 

next challenge was that all Judgments for the each year were not uploaded. The 

researcher studied and examined all Judgments which were available on the 

portal.461 The acquittal Judgments were studied in depth to identify the total number 

of prosecution witnesses examined, and more particularly the witnesses turning 

hostile.462 This primary data collected was tabulated and findings were extracted. 

The findings from this empirical study are enumerated hereunder. 

6.2.1.2. Findings derived from Empirical analysis 

The study aimed at determining the existence of hostile witnesses in criminal trials 

and the extent to which their testimony is detrimental to the Prosecution. 

Furthermore, the study also analysed the impact of the testimony on the hostile 

witness as contributory factor in acquittal of the accused vis-à-vis other grounds for 

acquittal. The findings are discussed below. 

(a) Proportion of Hostile witnesses  

It is submitted that among the total prosecution witnesses examined for the period of 

the study, 14% of the witnesses turn hostile in the State of Goa. The analysis 

involved study of testimony of 777 prosecution witnesses examined out of which it 

was found that 111 have turned hostile. This proportion is staggering high for a 

small State like Goa.  

In North Goa Sessions division, it was observed that 13% of the witnesses turn 

hostile from among the Prosecution witnesses examined, while 15% of the 

witnesses turn hostile in South Goa Sessions division, during the period of study. 

The highest percentage was recorded for the year of 2011, of 33% for North Goa 

and 35% in the year 2017, for South Goa districts. The staggering rate of witnesses 

turning hostile is indicative of a serious impediment in the prosecution case. 

 

                                                           
460 supra note 456. 
461 For the period 2011-2017 for North Goa, and 2012-2017 for South Goa districts, a total of 375 

Judgments were listed as disposed by the respective Sessions Courts for the two districts. However, all 

Judgments were not available for viewing. 
462 From among the 375 disposed cases and those Judgments available for viewing, a total of 100 acquittal 

Judgments for North and South Goa districts were available for viewing. These 100 Judgments (50 each 

for both the districts) were examined and considered for Study. See Table 1 and 2 in Part 5.2. 
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(b) Class of Offences and hostile witnesses  

The empirical analysis also provides a profound insight into the class of IPC 

offences in which witnesses are vulnerable to turning hostile. The offences were 

categorised as offences against the human body, which includes offences affecting 

life, kidnapping and abduction and sexual offences .offences against property, and 

offences under the Protection of Children from Sexual Offences (POCSO) Act, 

2012. 

From the study it is revealed that sexual offences involve a staggering rate of hostile 

witnesses in the State of Goa. It is submitted that in the category of sexual offences, 

26% and 28% of the witnesses turn hostile in North Goa and South Goa 

respectively. It is pertinent to note that slender proportion of the cases registered 

under section 376 of IPC also involve, breach of promise to marry and ruptured 

relationship between the accused and the victim woman. Since the year 2016, it is 

observed that 9% and 13% of the witnesses turn hostile in offences tried under 

POCSO. 

The propensity of witnesses turning hostile in Offences affecting life such as 

murder, and attempt to murder, is high in the State of Goa. With regard to the 

offence of attempt to murder, the rate of hostile witnesses is alarming at 38% and 

28% in the district of North and South Goa respectively. In the category of offence 

of murder it is observed that 11% and 39% of the witnesses turn hostile in North and 

South Goa districts respectively. The trial of offence of kidnapping and abduction 

has marginal presence of hostile witness at 6% and 2% in North and South Goa 

respectively.  

In North Goa district, it was also observed that the phenomenon of witnesses turning 

hostile is marginally prominent in offences of abetment to suicide and Dowry death 

at 9% and 4% respectively. Similarly, it is observed that in the trial of offence of 

dacoity, 13% of the witnesses turned hostile. 
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(c) Witnesses vulnerable to hostility 

The astounding revelation from the empirical analysis of acquittal Judgments is that 

28% and 22% of the victims of crime turn hostile in North and South Goa districts 

respectively. It is true to suggest that in substantial proportion of cases victims turn 

hostile in sexual offences. This is further corroborated by the finding derived from 

the examination of class of offences that the victims are vulnerable to turning hostile 

in sexual offences and under POCSO.463 

The analysis also led to the finding that 17% and 25% of the Complainants are 

vulnerable to turning hostile in North and South Goa respectively. It is to be noted 

that Complainants initiate the First Information Report and set the criminal law in 

motion. Therefore, the testimony of Complainant assumes immense significance in 

the trial. In the event of Complainants not supporting the prosecution case, the 

edifice of the prosecution case is undermined. This is a major factor leading to 

acquittal of the accused. 

The other independent witnesses summoned to prove a fact in issue, are also 

vulnerable to turning hostile. The finding is that 19% and 11% of the independent 

witnesses have turned hostile during the period of study for North and South Goa 

districts respectively. This severely dampened the prosecution chances to prove the 

case beyond reasonable doubt in the sessions cases forming part of the study. 

In the sessions cases of North Goa, 21% of the Pancha witnesses were vulnerable to 

hostility, while the rate was only marginal to 8% in South Goa sessions cases. 

Pancha witnesses are important to prove the panchanamas for the Prosecution 

therefore; their testimony is equally significant to prove the case beyond reasonable 

doubt. 

The related and interested witnesses are also identified as highly vulnerable as 20% 

are were found to be hostile in South Goa, while only a slender 9% in North Goa 

sessions cases. 

However, the material eye witnesses whose testimony is significant to the 

Prosecution were not found hostile in sizable proportion in comparison to other 

                                                           
463  See Figures 5 and 6 of Part 5.3.2.  
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types of witnesses. Only 6% in North Goa sessions cases eye witnesses turned 

hostile. However, the rate of eye witnesses turning hostile was at an enhanced 14% 

in South Goa. Eye witnesses are very crucial to the Prosecution case. 

(d) Overall impact of testimony of hostile witness 

To inquire into question whether hostile witness is the direct and proximate cause 

for acquittal, the researcher made an attempt to further classify the acquittal 

Judgments and closely analyse the factors responsible for acquittal. The empirical 

analysis indicated that among the cases leading to acquittal, in 44% of the cases, 

hostility of witnesses is the direct and proximate cause for acquittal in North Goa, 

while 32% of the cases hostility was the proximate cause for acquittal in South Goa 

district. 

It is observed upon further analysis, that among 44% and 32% of the cases for North 

and South Goa respectively, if the prosecution witnesses who were declared hostile, 

would have supported the prosecution case and deposed in the manner expected of 

them, the probability of the cases leading to conviction would have been 

augmentative. It is submitted that the hostile prosecution witnesses were an 

impediment in the trial for the prosecution.  

The findings derived from empirical data collected through interviews and 

questionnaire is enumerated below. 

6.2.2.  Findings derived from data collected through field study 

Empirical data was also collected through conduct of interviews and questionnaire 

to elicit the views of the functionaries in the criminal justice system. The findings 

are enumerated below. 

(a) Reasons for witnesses turning hostile in Sessions cases 

From the majority view among the respondents, it can be deciphered that 

inducement by various means is a major reason for witnesses turning hostile in the 

State of Goa. It was further observed that none of the Sessions Judges were of the 

view that threat or intimidation exists in Goa vis-à-vis other larger States in India. 

However, a sizable proportion of other respondent functionaries supported the view 
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that threat/intimidation to witnesses was a secondary cause for witnesses turning 

hostile.  

The use of Stock witnesses by the Police is also said to be an important cause for 

witnesses turning hostile as 60% of the Sessions Judges were of the view that stock 

witnesses are prevalent and they do not in any way support the prosecution case. 

Therefore, it is the finding that the prominent reason for witnesses turning hostile in 

Goa is Inducement by various means. However, to a limited extent 

threat/intimidation and use of stock witnesses can be termed as secondary reasons 

for witnesses turning hostile. 

(b) Witness Protection measures under the new Scheme  

An overwhelming majority supported the view that, if witness protection measures 

under Witness Protection Scheme 2018, is implemented, it will aid in mitigating the 

phenomenon of witnesses turning hostile and inspire confidence among witnesses. 

The responses were optimistic and prospective in nature. 

However, the Sessions Judges and Police officials were sceptical in their responses. 

They asserted that the scheme involves a budgetary allocation to be made in Annual 

budget by the State government. However, even after the time limit prescribed by 

the Supreme Court, the scheme has not yet been implemented in the State of Goa. 

The limitation of the scheme is that witness protection needs of a witness are to be 

assessed on a case to case basis depending upon vulnerability and threat perception. 

The scheme per se deals with hostility attributed to threat or intimidation. Senior 

Police officials maintained that measures such as change of identity and relocation 

of witnesses are not practicable in small States like Goa. A request has been made to 

the Central Government that Central agencies should assist smaller States in this 

regard.  

Therefore, it is the submission that such a beneficial and benevolent scheme should 

find place in a comprehensive legislation with a formal structured programme 

addressing the issue of extension of protection to witnesses in a holistic manner and 

also considering other reasons for hostility. 
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(c) Type of witnesses susceptible to hostility 

The majority view was that Pancha witnesses are most vulnerable to turning hostile 

in Goa. It is possible due to the use of Stock witnesses by the Police. This supports 

the empirical study from Judgments which has proved that 21% of the pancha 

witnesses in North and 8% in South Goa were hostile. 

The respondents were also of the view that eye witnesses were vulnerable to turning 

hostile in the State of Goa. Eye witnesses are material witnesses and therefore, when 

they are gained over inter alia through inducement etc. by the accused, it has an 

adverse impact on the prosecution case.  

Therefore, it points to the need for protecting eye witnesses and ensuring that 

independent witnesses are engaged during the conduct of pnachanamas. 

(d) Extent to which testimony of hostile witnesses is relied 

A staggering majority of the Sessions Judges were of the firm view that only in 0-

10% of the sessions cases, the prosecution relies on that part of the hostile witness 

which is creditworthy or reliable. Similar view was held by the Police Officials, and 

practising advocates. There was a disparity in the view expressed by Public 

prosecutors, however, bias cannot be ruled out.  

Therefore, from the empirical analysis of data from Judgments and the responses 

from functionaries, it is asserted that invariably the testimony of hostile witness is 

wholly discarded. 

(e) Classification of Offences  

The majority respondents have opined that it is offence of murder and other offences 

affecting human body as the class of offences in which witnesses turn hostile. A 

sizable proportion of the respondents also maintained that sexual offences and 

offences under POCSO, has also seen a rise in witnesses turning hostile. 

It is submitted that the respondents view is in conformity with the findings from the 

empirical analysis from Judgments wherein it was found that vast proportion of 

hostile witnesses prevailed in sexual offences and offences affecting human body.  
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(f) Perjury Proceedings against Hostile Witnesses 

During the course of empirical analysis from Judgments, it was observed that 

witnesses resiled from their statement recorded by a Magistrate under Section 164 of 

Cr.P.C. Therefore, the inquiry on whether perjury proceedings are initiated against 

the delinquent hostile witnesses was conducted in the course of field study. A vast 

majority stated that no perjury proceedings were initiated against hostile witnesses 

for resiling from statement previously recorded under Section 164 of Cr.P.C.  

The Sessions Judges have asserted that Judges are hesitant to initiate perjury 

proceedings as the Judge becomes a Complainant. There is a need for Judges to 

change their outlook and be more proactive against hostile witnesses. It is suggested 

that Judges need to initiate perjury proceedings within the provisions of the Indian 

Penal Code. 

(g) Frequent adjournments and Protracted trial as a cause for Hostility of 

witnesses 

Majority view among the respondents was that frequent adjournments cause 

inconvenience and hardship to witnesses. Though correlating adjournments and 

hostility of witnesses is distant, however, majority respondents firmly opined that 

witnesses lose faith in the judicial process. Therefore, there is increasing need for 

Judges to record the testimony of witnesses on the scheduled day of hearing and not 

adjourn the matter notwithstanding the attendance of the witness. 

Similarly, the respondents were asked if protracted trial is a cause for hostility of 

witnesses. Again a majority suggested that protracted trial is a concern, as result of 

which witnesses turn hostile. The Judges maintained that due to enormous pendency 

of matters and owing to priority for direction matters there is a delay.  

Therefore, there is a need for expeditious trial with minimum inconvenience to 

witnesses. 

(h) Welfare and incentives to witnesses  

It was imperative to inquire into the whether witnesses are provided paid leave and 

sufficiency of allowances provided to them. A stark majority stated that attendance 
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certificate is provided by the Court. Government servants are provided leave. 

However, there was no occasion to confirm if private employers were providing 

paid leave. The functionaries were of the view that paid or duty leave may be 

availed in the private sector on the basis of the attendance certificate.  

However, as far as the travelling allowance and other allowances are concerned, a 

vast majority were of the view that only travelling allowance is reimbursed such as 

bus fare etc. The unanimous view was that the amount presently paid is insufficient. 

There needs to be an increment in the allowances paid to witnesses.  There is no 

provision to pay accommodation charges, lunch expenses, etc. if incurred by the 

witnesses. It is learnt that this expenditure is incurred by the Police officials 

themselves.  

Therefore, it points to the need that the allowances need enhancement to inspire 

confidence among the witnesses and to ensure that expenses are borne by the State.  

(i) Impact of the testimony of hostile witness on Prosecution case 

The Sessions Judges were asked a specific question with regard to the impact of the 

testimony of hostile witness on the prosecution case. It was observed that 40% of 

the Judges asserted that in 91-100%, while another 40% were of the view that 51-

90% of the cases, the testimony of hostile witness has severe impact on the 

Prosecution case.  

This view of the Judges supports the proposition that testimony of hostile witnesses 

poses a serious threat to the prosecution case and such witnesses are an impediment 

in the criminal justice system. 

6.3   SUGGESTIONS 

“Everything that needs to be said has already been said. But since no one was 

listening, everything must be said again.” 

- Andre Gide464 

                                                           
464 Andre Paul Guillaume Gide was a french author and winner of Nobel Prize in Literature (in 1947). 
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On the basis of the research and data analysis, both doctrinal and empirical. The 

researcher puts forth the following preventive, procedural, protection and legislative 

measures and suggestions.  

a. Suggestions to the Police 

i. The time lag between recording of Statements by police under section 161 of 

Cr.P.C. and the deposition of the witness in trial is prolonged.  During this 

period, the witness may have forgotten the contents of the statement.  It is 

therefore, imperative to refresh the memory of the witnesses jointly by the 

Public Prosecutors and Investigating Officers. Investigating officers are aware of 

the intricate details which should be made known to the witness. The Public 

Prosecutors must also ensure that there are no omissions by the prosecution 

witness during examination in chief. The witness should also be given a fair idea 

of how to depose in examination in chief and cross-examination. So also witness 

must be made conversant with procedure of the Court so as to make them more 

confident.  

ii. There is an increasing need to engage independent witnesses or government 

servants during Panchanama to minimise the chances of witnesses resiling from 

statements and deposing first-hand account of what is observed by them. This 

will enable Public Prosecutors to prove the panchanama. Police should refrain 

from planting an independent witness.  With respect to panchanama, Stock 

witnesses are engaged as a matter of last resort. However, it is observed that the 

use of stock witnesses is not of much assistance to the Prosecution. It is 

suggested that use of stock witnesses during the stage of investigation should be 

avoided. 

iii. There is increasing need for Police to exhibit service oriented approach. It calls 

for sensitisation of general public on participative justice. Civil society needs to 

be explained the significance of a witness in a trial. Police should inspire 

confidence in the witness. It also calls for healthy relationship and rapport 

between the Investigating officer and the witness. 

iv. It is observed that, by the time trial commences the Investigating Officer is 

usually transferred to another Police Station and engaged with multiple 
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responsibilities.  It is suggested that there should be presence of the Investigating 

Officer during the trial. The presence of the concerned Investigating Officer will 

further inspire the confidence of the witnesses. 

v. During the Stage of investigation, it is of utmost necessity that testimony of 

material witnesses be recorded promptly without any unnecessary delay. 

Recording of statements promptly mitigates the chances of embellishments.  

vi. It is essential that Police desist from using stock witnesses at stage of 

investigation. Police are constrained to use stock witnesses as no independent 

witnesses hesitate to participate and cooperate in investigation and trial of 

offences. However, in many cases it is observed that the credit of stock 

witnesses is impeached. 

vii. The mode of record of statements through audio-video electronic means of 

recording statements of witnesses under section 161 of Cr.P.C.465  should be 

resorted. This will minimize the probability of embellishments by police in the 

statement as well as make the process more transparent. 

viii. It is suggested that that training and good practices can display positive results. 

It is necessary to impart training to Police on how to depose in Court of law. 

This should form part of Police Training in the academy. The Police should be 

trained on best practices, innovative procedures, and documentation. The Bureau 

of Police research and development circulates best practices to the Police 

periodically and it is essential that these best practices are complied for robust 

Police force. 

ix. In serious cases, there should be Trial Plan. There should be a Parvy officer who 

follows up the case, traces important witnesses and follow up with the 

deposition of witnesses. 

 

                                                           
465 Section 161 (3) Proviso (1)-The police officer may reduce into writing any statement made to him in 

the course of an examination under this section, and if he does so, he shall make a separate and true 

record of the statement of each such person whose statement he records. 

Provided that statement made under this sub-section may also be recorded by audio-video 

electronic means. 
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b. Suggestions to the Judiciary 

i. When witnesses are in attendance, no adjournment or postponement 

should be granted as a rule with exceptions being rare. There must be 

strict compliance with provisions of Code of Criminal Procedure. 

Unnecessarily witnesses should not be asked to return without deposing 

on the date of hearing. If the witness is present on the date of hearing, the 

deposition should be recorded the same day. This will also mitigate the 

possibility of accused managing the witness. 

ii. If the witness has filed a complaint before the Police in the event of threat 

or intimidation by the accused, care should be taken that accused and 

witness are not face to face in the Court room. There is a need to charge 

the accused under section 195A of IPC. 466  It is observed that this 

provision is not invoked habitually. 

iii. Steps should be taken to ensure an expeditious trial. Delay or protracted 

trial can cause witness to omit vital facts in the depostion. Besides, if 

statement of material witnesses are recorded immediately after 

commencement of trial, the accused has less time to gain over witnesses 

by inducement or other means.   

iv. Further, it is suggested that the administrative duty on Sessions Judge is 

one of the causes for delayed trial. The administrative responsibilities 

should be reduced to ensure that Judges can dispose cases expeditiously.  

v. There should be a time frame within which sessions cases or special cases 

should be disposed by the Court of Sessions. There should be standard of 

trial similar to standard of investigation. If investigation is time bound, 

trial should also be time bound. Time limit for completion of trial should 

be mentioned in the Code of Criminal Procedure, 1973. Summary trial 

                                                           
466 Section 195-A. Threatening any person to give false evidence- Whoever threatens another with any 

injury to his person, reputation or property or to the person or reputation of any one in whom that person 

is interested, with intent to cause that person to give false evidence shall be punished with imprisonment 

of either description for a term which may extend to seven years, or with fine, or with both; and if 

innocent person is convicted and sentenced in consequence of such false evidence, with death or 

imprisonment for more than seven years, the person who threatens shall be punished with the same 

punishment and sentence in the same manner and to the same extent as such innocent person is punished 

and sentence. 
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can be introduced for serious offences affecting life and sexual offences 

and if successful extended to all sessions cases. 

vi. Perjury proceedings under section 193 of IPC should be initiated against 

witnesses who resile from their previous statement recorded on oath in 

accordance with procedure under section 164 of Cr.P.C. It is essential that 

Judges are not hesitant to initiate perjury proceedings. Further, it is 

suggested that the trial of the perjury proceedings so initiated should be in 

the nature of a summary trial and expeditious. 

vii.  There is an increasing need to avoid the physical presence of material 

witnesses in sensitive cases. The testimony of such witnesses identified as 

vulnerable, can be recorded via video conferencing mode. The modern 

Informaction and Communications Technology (ICT) can be used.  

c. Suggestions to the Government 

i. Efforts should be taken to ensure that identity and addresses of witnesses 

should be kept secret. It is proposed that through a legislative amendment 

to conceal the names and addresses of the prosecution witnesses could be 

provided in Section 173467 of Code of Criminal Procedure, and the Model 

Form of Charge sheet forming part of the Code.468 Similarly, it is also 

proposed that investigating officers should refrain from revealing the 

addresses of the pancha witnesses in the panchanama.  

ii. Since the Pancha witnesses are prone to hostilility, it is suggested that 

scientific evidence produced through devices such as photographic and 

videography evidence of panchanama be relied and do away with the 

Pancha witnesses. Reliance on gazetted officers as pancha witnesses can 

also help in making the process of conducting panchanama more credible.  

                                                           
467 Section 173- Report of Police officer on completion of investigation. 
468 The Model Form of Charge Sheet contains Column number 6, which is titled as Names and addresses 

of witnesses, and Details of documents attached with the Charge sheet which includes Statement of 

witnesses with address and place of witnesses. 



211 
 

   
 

iii. It is strongly recommended that section 164 of Code of Criminal 

Procedure be amended. 469  It is the suggestion that  recording of 

statements of material witnesses under sub-section (5) of section 164 of 

Code of Criminal Procedure470, before a Magistrate on oath should be 

extended to all sessions cases. This will mitigate the chances of witnesses 

turning hostile due to fear of perjury proceedings which may be initiated 

by the Judge. Offences under the category of offences against human 

body and offences against property are offences which may be given 

precedence. 

iv. During the course of the empirical study it was observed that had there is 

no data on number of Prosecution witnesses turning hostile in sessions 

cases. There is an urgent need for record of hostile witnesses to be 

maintained. This will enable the enforcement and Prosecuting agencies to 

create a database to study the pattern of witnesses turning hostile, types of 

offences they are vulnerable, and also the type of witnesses turning 

hostile. It is further recommended that this data of hostile witnesses 

should be recorded and maintained by the Court registry and circulated to 

the Director of Prosecution, concerned Police Stations where the crime 

was registered, the Superintendent of Police of the district, and the 

Director General of Police for their record. This database can further help 

in monitoring and taking appropriate action. 

v. The study of the Witness Protection scheme 2018, reveals that the scope 

of scheme is limited to threat or intimidation. It does not extend to 

inducements and other means resorted by accused to gain over the 

witness. The Witness Protection scheme has not been implemented until 

March, 2020. The Supreme Court had provided a time frame of one year 

which lapsed in December 2019. The Annual Budget of the State of Goa 

for year 2020-21, did not have a provision for the Witness Protection 

Fund as required under the scheme. Therefore, the implementation of the 

                                                           
469 Section 164-Recording of Confessions and Statements 
470 Sub-section (5) of Section 164- Any statement (other than a confession) made under sub-section (1) 

shall be recorded in such manner hereinunder provided for the recording of evidences as is, in the opinion 

of the Magistrate, best fitted to the circumstances of the case, and the Magistrate shall have power to 

administer oath to the person whose statement is so recorded. 
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scheme it seems is prolonged. It also needs to be seen that all the other 

requirements under the scheme are in place before it is implemented. A 

small State like Goa can be a role model in successful implementation of 

the scheme. The type of witness protection measures enumerated in 

clause 7 of scheme need to be implemented forthwith. 

vi.  There is a need for a comprehensive legislation providing for witness 

protection scheme. It is hereby proposed that there is a need for a new 

legislative enactment by Parliament, containing a formal structured 

programme for safeguarding witnesses. This will give the scheme 

legislative sanctity and make it more compulsive for State in India to 

implement. Therefore, a comprehensive Witness Protection Act, which 

can include within its ambit protection of material witnesses under the 

special laws and also offences for which imprisonment is extending to ten 

years or more and extending to life, and sentence of death under the 

Indian Penal Code. The Central Government should moot the enactment 

of such a comprehensive legislation on Witness Protection, as existing in 

other commonwealth countries. 

vii.  The Indian Evidence Act, 1872, has no mention of hostile witness. 

Though it is implicit in Section 154, there is a need to define hostile 

witness in the Act. Adequate provisions should be enacted for 

safeguarding the witness.  The Central Government should initiate steps 

to amend the Indian Evidence Act, to the extent of making provision for 

defining hostile witness. 

viii.  The State Government should take measures to augment the allowances 

paid to the witnesses attending the Court on the date of hearing. There is a 

need to enhance the travelling allowance and also to create a fund to 

disburse allowances for food, and accommodation to outstation witnesses. 

It is also imperative to treat witnesses with dignity and fair treatment 

while they attend the Court proceedings. A Witness waiting room can be 

created at the Court premises to make the witnesses comfortable. 
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ix.  It suggested that the State Government initiates steps to ensure police 

escort to important eye witnesses, victims of sexual offences, 

Complainants, and other material witnesses. Until the implementation of 

the witness protection scheme 2018, the Government of Goa should 

forthwith take necessary precautions on the advice of the Prosecuting 

agency. 

x. Paid leave shall be provided by employers in the private sector in the 

event their employees are summoned as witnesses in the Court. It is 

suggested that the State Government initiates a notification, Order, or 

such other measures, mandating all private employers to grant paid leave 

to their staff. 

The present study had limitations of time and other predicaments as discussed 

earlier. There is a scope for advancing and delving further in this research problem. 

In view of that the scope for further study is discussed in the next part. 

6.4   SCOPE FOR FURTHER STUDY 

Through this study, it was an endeavour to highlight that hostile witness is an 

impediment in the criminal justice system and the extent to which the testimony 

affects the prosecution case. This effect is analysed in terms of the correlation with 

case leading to acquittal. The present study was limited in scope. There is scope for 

further study on this research problem so also matters incidental thereto. The scope 

for further study is discussed below: 

1) A comprehensive study can be conducted at nationwide for all states to identify 

the gravity of the situation caused due to hostility of witnesses in offences tried 

by Court of Sessions. Such a research may help enforcement and prosecuting 

agencies to cope with this problem and take necessary measures to effectively 

deal with the phenomenon. 

2) Since the present study focused on testimony of hostile witness undermining 

prosecution case, there is scope for studying the other reasons which can be 

attributed for acquittal of the prosecution. The reasons for acquittal, other than 

hostility of witnesses can be identified through a comprehensive study in the 
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State of Goa. This will help in mitigating the factors undermining the 

Prosecution case and improving the administration of criminal justice. 

3) There is further scope for analysis of hostile witness in trials under Special laws 

inter alia Narcotics, Drugs and Psychotropic Substances Act, 1985, Goa 

Children’s Act, 2003, Prevention of Corruption Act, 1988, Unlawful Activities 

(Prevention) Act, 1967.  

4) The impact of testimony hostile witnesses in trials before the Courts of 

Assistance Sessions, Chief Judicial Magistrate, and Judicial Magistrate First 

Class may also form part of further analysis. 

5) Though in the present study, the conviction Judgments were perused however, 

the data was not tabulated as there were no hostile witnesses in the cases 

examined. There is scope for analysing conviction cases under various laws to 

examine presence of hostile witnesses. 

6) The further study can also extend to the secondary victimisation of witnesses in 

criminal trials due to repeated appearances in Court or due to semi-hostile 

environment in court room. 

The success of justice delivery system is possible only when there is a fair trial. This 

means there is an increasing need for balancing not only the rights of accused  but also 

the rights of victims and prosecution witnesses. The role of witnesses in the criminal 

justice system is manifestly admitted to be paramount. If witnesses are incapacitated or 

deterred from contributing in the dispensation of justice by speaking the truth, the trial 

is bound to be jeopardized. Existence of hostile witnesses in criminal trials is one such 

impediment in the criminal justice system. In order to remedy this, the Central 

Government has introducted the Witness Protection Scheme, 2018. This was a 

watershed moment in the administration of criminal justice system in India.  

However, the scheme has not yet been implemented by the State Governments. It is 

only after the scheme is implemented that we will be in a position to analyse the extent 

to which the phenomenon of witness turning hostile is positively mitigated. The State 

Governments have to work out the modalities for executing the scheme and overcome 

the financial and practical challenges that may come its way. The menace of hostility of 
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witnesses by grant of protection and suitable assistance to the prosecution witnesses is 

possible only with the will of the State Governments within whose sphere the subject of 

public order lies.  
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ANNEXURE I 

ACQUITTAL JUDGMENTS BY NORTH AND SOUTH GOA SESSIONS COURTS 

NORTH GOA SESSIONS COURTS 

Sr. 

No. 

Sessions 

Case no. Petitioner name vs. Respondent name 

1 28/2011 State v. Derek Remedios 

2 08/2011 State v. Raju @ Ladu Kerkar & Ors. 

3 06/2012 State v. Iqbal Ahmed Khan 

4 14/2012 State v. Pradeep Chowgule & Anr. 

5 20/2012 State v. Sreejith Shivdasan & Ors. 

6 28/2012 State v. Naresh Vasu Gaonkar  

7 33/2012 State v. Tulshidas Gurav & Ors. 

8 41/2012 State v. Babul Ali 

9 02/2013 State v. Peter Fernandes & Ors. 

10 03/2013 State v. Ashok Chopdekar & Ors. 

11 35/2013 State v. Shashikant Gaonkar 

12 40/2013 State v. Kamlakant Govekar & Anr. 

13 41/2013 State v. Khalappa Pouddar @ Raju Pathar 

14 56/2013 State v. Vishwas Kerkar 

15 67/2013 State v. Pavel Neuhausl 

16 02/2014 State v. Shubham Shirodkar & Ors. 

17 03/2014 State v. Bharat Daswani & Ors. 

18 06/2014 State v. Deepak Luthria 

19 12/2014 State v. Ismail Zabi & Ors. 

20 23/2014 State v. Asif Zattu 
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21 38/2014 State v. Pascoal Fernandes & Ors 

22 47/2014 State v. Devendra Gaonkar 

23 51/2014 State v. Ganesh Gouda 

24 53/2014 State v. Krishna Lamani & Ors. 

25 06/2015 State v. Augustin D'Souza 

26 11/2015 State v. Vinod Patekar 

27 21/2015 State v. Scott Mendonca @ Paresh Kerkar & Ors. 

28 27/2015 State v. Anant Laxman Sawant 

29 28/2015 State v. Bipin Rane 

30 30/2015 State v. Amjad Karol 

31 34/2015 State v. Govind Rajaq & Ors. 

32 35/2015 State v. Mayur Toraskar & Ors. 

33 37/2015 State v. Damodar Pednekar 

34 39/2015 State v. Gaurish Yeshwant Shenavi 

35 40/2015 State v. Bruno Dias & Anr. 

36 46/2015 State v. Ajay Kumar Kushwah 

37 47/2015 State v. Lourdes Gonsalves  

38 50/2015 State v. Imtiyaz Khan 

39 53/2015 State v. Mangesh Kankonkar & Ors. 

40 11/2016 State v. Sanjay Haldankar 

41 14/2016 State v. Shambhu Gope 

42 17/2016 State v. Paresh@Peter Divkar 

43 18/2016 State v. Gajanan Pednekar 

44 26/2016 State v. Babu Pavane@Jayesh 

45 37/2016 State v. Nilesh Gauns Dessai 
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46 39/2016 State v. Agnivesh Aron Barreto 

47 43/2016 State v. Rupesh Nagvekar 

48 61/2016 State v. Sandesh Gaonkar 

49 38/2017 State v. Albert Wilson de Joao 

50 39/2017 State v. Vithoba Kandolkar 

 

 

SOUTH GOA SESSIONS COURTS 

Sr. 

No.  

Sessions Case 

No. Petitioner name vs. Respondent name 

1 10/2012 State v. Diogo Pereira & Ors. 

2 27/2012 State v. Arjun Demaji Gurav 

3 03/2014 State v. Joseph Vales & Ors. 

4 05/2014 State v. Joseph Vales & Ors. 

5 17/2014 State v. Abdul Munaf Khan 

6 30/2014 State v. Anthony Gomes 

7 43/2014 State v. Sebby Morias 

8 04/2015 State v. Raju @ Raja @Tiger Naik & Ors. 

9 05/2015 State v. Kavesh Gosavi & Ors. 

10 06/2015 State v. Rupesh Gaonkar & Anr. 

11 08/2015 State v. Vijay @Viju Kulal & Ors. 

12 22/2015 State v. Lalsingh Bhadoriya & Ors. 

13 24/2015 State v. Sitaram Naik & Anr. 

14 25/2015 State v. Bhicaro Velip & Anr. 

15 30/2015 State v. Tukaram Naik 
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16 31/2015 State v. Baptist Fernandes 

17 38/2015 State v. Bandenawaz Nadaf 

18 42/2015 State v. Vijay Kulal & Ors. 

19 42/2015 State v. Vijay Kulal & Ors. 

20 50/2015 State v. Somashekarappa Yammetti & Ors. 

21 52/2015 State v. Mithun Sarthi 

22 53/2015 State v. Mohammad Jakrul @ Mohammad Imtiyaz 

23 02/2016 State v. Manoj @Gajadhar Chandra Sanani 

24 03/2016 State v. Siddharth Miringkar 

25 04/2016 State v. Sandesh @ Soni Satarkar 

26 06/2016 State v. Chandru Lamani 

27 06/2016 State v. Rami Chawan 

28 08/2016 State v. Arman Khan 

29 09/2016 State v. Aiyaz Shaikh 

30 16/2016 State v. Ramanand Gauns Dessai 

31 17/2016 State v. Ravindra Shetye 

32 19/2016 State v. Ajay Komarpant  

33 20/2016 State v. Jeron @Jeronimo Colaco & Anr. 

34 21/2016 State v. Saiesh Shenvi Barad 

35 22/2016 State v. Santosh Kumar Dundinnawar 

36 24/2016 State v. Kiran Pujari & Anr. 

37 25/2016 State v. Darshana @Swati Nemade & Anr. 

38 26/2016 State v. Tasluminisa Khan @Reshma & Anr. 

39 27/2016 State v. Anif Shaikh 

40 30/2016 State v. Veliten Fernandes & Anr. 
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41 34/2016 State v. Malik Maktum Shaikh 

42 38/2016 State v. Ajay Jhalte 

43 39/2016 State v. Teddy Gracias  

44 02/2017 State v. Saish Dessai 

45 03/2017 State v. Shaikh Gulam Mohammad 

46 15/2017 State v. Franky @ Vicky Fernandes  

47 01/2017 State v. Sujit Kumar Singh & Anr. 

48 05/2017 State v. Prashant Parulekar & Anr. 

49 16/2017 State v. Imran Ahmed  

50 30/2017 State v. Britto Rodrigues 
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ANNEXURE II 

SCHEDULE 1 

(Respondents: Sessions Judges) 

1. What are the reasons for witnesses turning hostile in sessions cases? 

a) Threat/Intimidation 

b) Inducement by various means 

c) Use of Stock witnesses 

d) Hassles faced by witnesses during investigation and trial. 

 

2. What is the percentage of cases in which the reliable part of testimony of a hostile 

witness is used as evidence in favour of prosecution case? 

a) 0-10% 

b) 11-50% 

c) 51-90% 

d) 91-100% 

 

3. Will the witness protection measures under the Witness Protection Scheme 2018, be 

useful in mitigating witnesses turning hostile? 

a) Yes 

b) No 

c) Can’t say 

 

4. What is the percentage of impact of hostile witness on prosecution case? 

a) 0-10% 

b) 11-50% 

c) 51-90% 

d) 91-100% 

 

5. Which witnesses are more vulnerable to turning hostile? 

a) Eye witness 

b) Panch witness 

c) Complainant 

d) Other material witnesses 
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6. Does witness turn hostile due to frequent adjournments? 

a) Yes 

b) No 

c) Can’t say 

 

7. Is protracted trial a reason for hostility of witnesses? 

a) Yes 

b) No 

c) Can’t say 

 

8. Is the charge of perjury initiated by the Court when witnesses resile from statement 

given to a Magistrate under section 164 of Cr.P.C.? 

a) Yes 

b) No 

 

9. Are the witnesses who are employed in service accorded paid leave? 

a) Yes 

b) No 

 

10. Are the bhatta charges or allowance paid to witness to attend the Court hearing 

sufficient to meet the needs of witnesses? 

a) Yes 

b) No 

c) Can’t say 

 

11. What measures do Judges take when it is found that witnesses turn hostile in court? 

 

 

12. What effective measures you suggest to mitigate the menace of hostile witnesses? 
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ANNEXURE III 

SCHEDULE 2 

(Respondents: Public Prosecutors) 

1. What are the reasons for witnesses turning hostile in sessions cases? 

a) Threat/Intimidation 

b) Inducement by various means 

c) Use of Stock witnesses 

d) Hassles faced by witnesses during investigation and trial. 

 

2. Does reliable part of the testimony of a hostile witness assist the prosecution case? 

a) Yes 

b) No 

c) Can’t say 

 

3. Which witnesses are more vulnerable to turning hostile? 

a) Eye witness 

b) Panch witness 

c) Complainant 

d) Other material witnesses 

 

4. Which type of Sessions cases, witnesses are vulnerable to turning hostile? 

a) Murder and other offences against human body 

b) Kidnapping and Abduction 

c) Sexual Offences (including offences under POCSO Act, 2012) 

d) Other IPC offences 

 

5. What effective measures are adopted to prevent witnesses from turning hostile? 

 

 

 

6. Does witness turning hostile due to frequent adjournments? 

a) Yes 

b) No 

c) Can’t say 
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7. Is protracted trial a reason for hostility? 

a) Yes 

b) No 

c) Can’t say 

 

8. Is the charge of perjury initiated by the Court when witnesses resile from statement 

given to a Magistrate under section 164 of Cr.P.C.? 

a) Yes 

b) No 

 

9. Are the witnesses who are employed in service accorded paid leave? 

a) Yes 

b) No 

 

10. Are the bhatta charges or allowance paid to witness to attend the Court hearing 

sufficient to meet the needs of witnesses? 

a) Yes 

b) No 

c) Can’t say 

 

11. Are you conversant about Witness Protection Scheme 2018? 

a) Yes 

b) No 

 

12. Will the witness protection measures under the Witness Protection Scheme 2018, be 

useful in mitigating witnesses turning hostile? 

a) Yes 

b) No 

c) Can’t say 

 

13. What effective measures you suggest to mitigate the menace of hostile witnesses? 
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ANNEXURE IV 

SCHEDULE 3 

(Respondents:  Police Officials) 

1. What are the reasons for witnesses turning hostile in sessions cases? 

a) Threat/Intimidation 

b) Inducement by various means 

c) Use of Stock witnesses 

d) Hassles faced by witnesses during investigation and trial. 

 

2. Does reliable part of the testimony of a hostile witness assist the prosecution case? 

a) Yes 

b) No 

c) Can’t say 

 

3. Which witnesses are more vulnerable to turning hostile? 

a) Eye witness 

b) Panch witness 

c) Complainant 

d) Other material witnesses 

 

4. Which type of Sessions cases, witnesses are vulnerable to turning hostile? 

a) Murder and other offences against human body 

b) Kidnapping and Abduction 

c) Sexual Offences (including offences under POCSO Act, 2012) 

d) Other IPC offences 

 

5. What effective measures are adopted to prevent witnesses from turning hostile? 

 

 

6. Does witness turning hostile due to frequent adjournments? 

a) Yes 

b) No 

c) Can’t say 
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7. Is protracted trial a reason for hostility? 

a) Yes 

b) No 

c) Can’t say 

 

8. Is the charge of perjury initiated by the Court when witnesses resile from statement 

given to a Magistrate under section 164 of Cr.P.C.? 

a) Yes 

b) No 

 

9. Are the witnesses who are employed in service accorded paid leave? 

a) Yes 

b) No 

 

10. Are the bhatta charges or allowance paid to witness to attend the Court hearing 

sufficient to meet the needs of witnesses? 

a) Yes 

b) No 

c) Can’t say 

 

11. Are you conversant about Witness Protection Scheme 2018? 

a) Yes 

b) No 

 

12. Will the witness protection measures under the Witness Protection Scheme 2018, be 

useful in mitigating witnesses turning hostile? 

a) Yes 

b) No 

c) Can’t say 

 

13. What effective measures you suggest to mitigate the menace of hostile witnesses? 
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ANNEXURE V 

QUESTIONNAIRE 

(Respondents: Practicing Advocates circulated through Google Forms) 

1. What are the reasons for witnesses turning hostile in sessions cases? 

a) Threat/Intimidation 

b) Inducement by various means 

c) Use of Stock witnesses 

d) Hassles faced by witnesses during investigation and trial. 

 

2. Does reliable part of the testimony of a hostile witness assist the prosecution case? 

a) Yes 

b) No 

c) Can’t say 

 

3. Which witnesses are more vulnerable to turning hostile? 

a) Eye witness 

b) Pancha witness 

c) Complainant 

d) Other material witnesses 

 

4. Which type of Sessions cases, witnesses are vulnerable to turning hostile? 

a) Murder and other offences against human body 

b) Kidnapping and Abduction 

c) Sexual Offences (including offences under POCSO Act, 2012) 

d) Other IPC offences 

 

5. What effective measures are adopted to prevent witnesses from turning hostile? 
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6. Does witness turning hostile due to frequent adjournments? 

a) Yes 

b) No 

c) Can’t say 

 

7. Is protracted trial a reason for hostility? 

a) Yes 

b) No 

c) Can’t say 

 

8. Are you conversant about Witness Protection Scheme 2018? 

a) Yes 

b) No 

 

9. What effective measures you suggest to mitigate the menace of hostile witnesses? 

 

 

 

10. Is the charge of perjury initiated by the Court when witnesses resile from statement 

given to a Magistrate under section 164 of Cr.P.C.? 

a) Yes 

b) No 

 

11. Are the bhatta charges or allowance paid to witness to attend the Court hearing 

sufficient to meet the needs of witnesses? 

a) Yes 

b) No 

c) Can’t say 

 

 

 

 


